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SUPREME COURT OF MAURITltS. 


His Honor C. Fabquhab SHA1ÏD, L. L. D. Ac, Chief Judge. 

The Honorable Sir J.E. BJEMONO, First Puisne Judge. 

The Honorable N. G. BESTEL, Second Puisne Judge. 
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MAVRITlVli 

mmm of THEiPREHE AND OTHER COim 

EmTE» BY A. PISTON, Atiornby at Law. 


^npreme Ceirt. 

(ÎKssioN UK Bien». — Concordat, — Vote 

ItEe CltKA^ClERS,— MaJOBITK KEQUISE FAR LA 
LOI.— -AFriKMATIOFi^DK-S CBliANCES— AHT. 35 

nv. 1/Or». No 23 us. 1856. 

C»S9IU BlINOKUM,— AKRANgHUENT,- ÇrB- 

iiifDHs' virrv., — Majority rkquired by law, 
— AririHMATiaN ov claims, — Skct. 35 or 
Oui). No. 23 of 1856. 

CiiSKio BoNUROM ANOB HARDY. 

Before : 

Hit Honor the Chibv Judge. 

lIliU. H. K«xio,— Of Counsel for Peti 
[tioner. 
A. I.^nALL,— Of Coaosel for himself. 

I Kk January 1862. 

Oi) the 23rd December last, the Court, on 
the aitptication of the PetitioDer, gmuted an 
ar'Icr, in ihia cause, appointiog Mr. Herchen- 
imler, tlie Official Auigaee, to act along with 
the Creditor*' Anigneea, ~and ordered the 
creditors to meet, oa 13th January, to prove 
thdr cl'-ima. Od that any, Ksmo, of Coud- 
hI fcr the Petitioner, pretaot^d to the Court 
a Concordait, to whicli the great body of tlie 
(Creditors were parties, for the arrangemeat of 
the HlFairs of the luaotvcnt Estate which was 
very large. 

By the Bilan, sworn to by the InsoUeat, it 
appeared that his obligations amoanted to 
>J508 557,31, of which his aaaets fell short by 
a balance of 856,436,29. Couosel moved 
that, in terms of section 35 of Ordinance No 
23 of 1856, there being far more than the 
statutory amount, in number aud lalue, of 
the creditors having agreed as to the manner 
in which the Estate should he managed, the 
case ahouM at once be brought to a close. The 
words of .the sectioo are aa fiiUows ; 


" Any ngreement made pending or after the 
'■ Ceaaio Bonortim, between the ^^btor and 
"three fourths in number and value of h;s 
" creditors, shall, subject to the approval of thit 
"Court, bs binding upon all the creditors. If 
"the Court shall deem fuch agrei^ineti't rea 
" sonsble, it shall order the snme to be filed 
"and entered of record on the Regisliy and 
" shall further order that the said Cexaio Bo- 
" norum be discontinued or annulled aa the 
"case maybe. Any creditor shall be entitJfd 
" to an office copy of the said agreement upon 
"■ applying to the Registry and paying for the 


LEOALLj/or himself: 

We are no parties to this alleged Concordat 
and I repudiate it, I have never even seen it, 
and am entirely ignorant of its contents. The 
case roust proceed in terms of law. The cre- 
ditors must appear and prore their claims and 
the Estate be wound up under t.'je usual pro- 
cedure. 

Chtxf Judge : As you say you have had 
no opportunity of seeir.g iho cuiico--dat, you 
shall have till to-morrow for this purpose. 
I have read the document and it appears to 
roe, for the knowledge I already possess of 
this oase, to be a very reasonable mode of 
arranging these large interes's here at stake. 
This, howeTcr, is no more than my present 
impression which you will have full oppor- 
tunity of removing to-morrow iu argument. 
I can grant no farther delay, as despatch, ia 
all these cases, is of the utmost importance. 

I4ih January. 

Chief Judoe.— As no pnrty wishes tossy 
aaything farther, \ must now proceed to give 
a decision on the question which was argued 
before me yesterday The impression whicli 
I had formed on the case has been confirmed 
by an inspection of the documents, a and 


farther consideration of the enactment of the 
Cessh Bonorum or Insolvency Ordinance of 
1856. 

The policy of the law is to subject the 
minority of the creHitorà to the opinion of 
tlie majority, where it is of a certain amount, 
and that for the common benefit of the whole 
of the parties interested. I am satisfied that 
the concordat which has been entered into 
for the purpose of arranging the interests of 
parties in this case, and which has been hn- 
luologated at the Bar by the Counsel for 
almost all the creditors, is one of which the 
Court ought to approve. I have judicially 
sufficient knowledge of the position of this 
Estate to enable me to say so, and therefore,, 
in the circumstances, do not consider it 
necessary lo require the formalities of aflSda 
vits to tlie veracity of .the debts of the body 
of creditors. 

Of course, a Judge before he can take a 
step so decided as that which the Petitioner 
here calls upon him to take, namely: to order 
the prpceedings to be discontinued or annull- 
ed, must be satisfied that he has by law power 
to da so. On this point, Sect. 85 of the Or- 
dinance appears to be clear. 

I shall therefore authorize the Registrar 
to issue the necessary Order for bringing this 
process of Cessio Bonorum to a close, and I 
trust that the spirit of forbearance and conces- 
sion of which the Concordat shew evidence, 
may find its reward in the successful working 
out of that arrangement, which will, for the fu 
ture form the basis of the rights and interests 
of the parties concerned. 

Thereupon the Honorable Kœniq ro-e and 
prayed that the Court be pleased to order that 
the Petition of Cessio Bonorum be annulled, 
which was done accordingly. 


Supreme foart^ 

AvouR,— Nouvelle patente frise plus db 

SIX mois APRks LllcnKANCE DR LA TuecRDEW- 

TE, — Art. 11 DES Règlements DC LA Cour. 

U avoue qui a négligé de prendre sa patente 
six mois après l'échéance de la précédente 
ne peut plus pratiquer sans une autorisation 
préalable de la Cour. 


Attorney, — Nev* certificate taken more 

THAN six months APTER THE PROPER TIME, — 

Sect. 11 of the general Rules of Court. 

An Attorney who neglectff to take out his an- 
nual Certificate f for sia months, after the 
proper time, cannot be allowed to practice, 
without the leave of the Court, 


( 


Exparte WILLIAM HEWETSON. 
Before the Full Bench» 


L. Arnaud, — of Counsel for Ap|)ii<^Jnt. 
S. J; Douglas, — Subs. Prod. & Adv. Oral. 

4ith February 1HG2. 

In this Pétition, the applicant William 
Hewetson set forth that \v^ w is atlinittcd an 
attorney of this Court, on the fifth Fi^briiary 
1846 audvhas since pradised i^i 6U h cpa« 
city, except d(|nn^ the years 1854- 5 and 58, 
when he was absent from the colonv ; That on 
^is return to Mauritius he took out \Uv an* 
mial certificate or license, and practistd, w«tli- 
out difRculty, as an attorney, until the month 
of November last, when it was meiaionnci, 
in open Court, in the absence of the Petitio- 
nexs that according to Rule 1 1 of the (imeral 
Rules and Orders of Court, d ted 2nd Fe- 
bruary 1852, he could not be permitted to 
practice, wîthoulTeavè of tfiet^TfftjThat rhc 
pf'titioner, was under the impression thîit 
Rule 17 aforesaid applied only to Attornies 
who being in the Colony, h »d ne*i;lrclt d or 
omitted to take out their annuel cernficnte 
for MX months after the time when th» y ought 
to have taken out the same, and as such ne- 
glect or omission 5iûight cau^e a loss to the 
Public, it was deemed necessary th^it such per- 
sona should no4 practise, unless by leave of 
the Court who always took care to order the 
previous payment of all ai rears due to the 
Crown. 

The Petitioner suhmitted that bis position 
WHS diflferent, that he left the Colony, with 
the knowledge of the Judges, then farming 
this Court, on account of ill heal«h, on the 
first occasion, and on the second, on account 
of urgent private business ; and on his return, 
no diffictdty ^ras made, at the Licence Office^ 
to give him the u^ial ce riificate or licei^e, 
which he has, since, reguUrly taken o«t every 
year. 

That, as the Court, has as yet, given no 
positive opinion «Ml thispoiït, tlie Pedtiouer 
is desirous of clearing away any difficulty that 
may arise in the discharge of liis professional 
duties, and prays that, if Rule 11 applk» to 
the present case, the Court should grant him 
leave to continue to practise as an Attorney. 

Article 11 of tlie Général Rules and Orders 
of Court is in the following terms : 

" If any Attorney neglect to take out his 
" certificate or license, for six month', after 
" the time when he ought to have t ken out 
'* the same, he shî«ll not be permitted to prac- 
" tice thereafter, without leave of the Couirt 
" preyiously obtained.*' 

The Substitute Puccurïuk and Advocatb 
General stated that wh- u the Petitionajr's 
name appeared among the other attornies. in 
the printed Cause List, some time ago, be had 
opposed the maintenance of the l^etitoner't 
position as an atWneyof this Court, oil two 
grounds : 


• — ^ 


t\ 


lo. That he had not then paid a fine of 
£U)0, which the Court, so far back as 1857, 
had imposed upon himi for professional mis- 
conciiiot, and 2o. that he was not in order^ 
under article 11 of the Rules of Court. 

The fiue has since been paid. 

Arnaud, for tie Petitioner, submitted that 
Rale II did not apply to the present case, 
where the party had been out of the Colony, 
and where he had duly taken out the License, 
whenev.rhe was in the Court. The Petitio- 
ner himself explained that all the charges 
broi'ght against him by the Procureur General 
in 1857, were dismissed excepting one : that 
charge was for buying a property, at the bar 
of this Court, fora person notoriously insol- 
vent ; that the matter went^home^to England, 
and the result was that no one lost^ a single 
shilling, by anything he (the Petitioner) had 
doue, in the perhaps too 2eaIou8 discharge of 
his professional duty to his employers. 

The Court gave Judgment; 

We have no wish to rake up the ashes of 
the dead, or to revive the recollection of pro* 
ceedings which are long since past and gone. 
The fine inflicted by this Court» has been paid 
and the matters connected with that prosecu* 
tion have therefore come to a conclnsion. In 
regard to the other question, namely : the 
alleged failure to take out the attorney's 
licence, it appears to us that the Petitioner is 
in fault. The Words of the law are broad and 
general. Whenever an attorney has allowed 
6 months to elapse after the proper time, 
mthout taking out his certificate, he is bound 
to come before the Court, and give an expla- 
nation of the delay, before he can lawfully 
resume his functions. The Court must then 
deal with such case according to its circums* 
tances. Following the practice observed in 
England, in similar cases^ the Court grant 
authority to the Petitioner to resume l^s 
practice,*» as an attorney of this Court on 
payment of all arrears of duty, and a nominal 
kne of one pound sterling. 


Before : 
The Honorable Sm J.E.Rkmono, 1st P.J.and 
The Honorable N. G. Bestel, 2nd P. J. 


Supreme Caart« 

JUGEMENS EfiNOUS BN FAYS STRANGER, — 

Execution a Maurice db cbuz RENnvs en 
ïcossB.— Art. 646. C. P. C. 2128, 2120 C. C. 

JunOMBNTS OV FOREIGN CoURTS OF JuSTICB, 

— Execution in this Colony of those given 
IN Scotland.— Art. 546. C. C. P. 2128. 2128 
C. C. 


dumber of Record : 7068. 

BARSTOW & Orb. PlaintiA. 

versus 
SIR DAVID BARCLAY, Defendant. 


G. B. Colin, — Of Counsel for Plaintiffs. 
A. J. Colin,— Plaintiffs' Attorney. 
Hou.H.Kœnig,— of Counsel for Defendant. 
W. FiNNisis, - Defendant's AlJiorney. 

4ith February 1862. 
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This is a an action directed against the now 
Sir David William Barclay, by the Plaintiffs, 
concluding with the prayer that the Decrees, 
made in Scotland, and hereinafter mentioned, 
be declared executory in t}m Island and its 
dependencies: that writs of execution do issue 
forthwith against the properties, moveable and 
immoveable, of the Defendant, situate . in 
Mauritius and its Df'pendencies. (and against 
his persons) for the principal sum hereafter 
mentioned, with interest at the legal rate and 
costs. 

The arguments having been closed on the 
13th December, the Court took time to «on- 
sider and now proceeds to deliver its judg- 
ment. 

The facts of the case, as disclosed by the 
Declaration, are these : 

*' Her< tofore, to wit: At Edinburgh, on 
" the 18th day of July 184.8 and 6th of March 
•' 1850, two final Decrees of absolvitor and 
"for expenses, were made in ^ud by Her 
" Majesty's Court of Session in Scotland, 
" under date respectively the days and years 
*' above mentioned, on a certain action of 
" reduction then pending in the said Courv, 
'< and instituted against Sir Robert Barclay, 
•'of Pierston, Baronft, now deceased, Defen- 
"dant in the said Court, at the instance of 
" David William Barclay, now Sir David 
" William Barclay, the Défendant above 
'* named, pursuer in the said Court." 

" By which said Decrees, the Lords of 
** Council and Session, being the Judges oi 
" the aforesaid Court assoilzied simpliciter 
** the said Sir Robert Barclay, Defender, from 
'* the whole conclusions of the summons and 
•' actions of reduction, instituted against hin^, 
" before the said Lords, at the instance t f 
*' David William Barclay, now Sir David 
'• William Barclay, the Defendant above 
''named ; and. did thereby then find the now 
**iate Sir Robert Barclay, the Defender, 
'* e ntitled to expanses ; and of the second date 
" thereof, thereby decerned and ordained the 
" said David William Barclay, now Sir David 
"William Barclay, Baronet, the Deft ndant 
"above named, to make payment to Messrs. 
" Shand and Farquhar, the Plaintiff* above 
'^ named, (the ageuts of the said Defender Sir 
"Robert Barclay, now deceased, and disbui- 
** sers in the said action) of the sum of 
'' JÊ1880. 78. 7d. sterling, as the modified 
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'* amount of the said expenites of process^ 
** iocluding interest on various Bums of out- 
*M y allowed by the aaid Lords, and of the 
'' further sum of nineteen shillings sterling 
" as the dues of extracting the Decrees. 

m 

'* As by the said Decrees now fully appear 
"[which the Plaintiff's now bring in to Court. 
*' Whereas afterwardsj by a deed of submis 
'' sion, assignation and commiision, made and 
" signed by John Shand and Arthur Farquhar 
'' above named^ to and on behalf of the said 
" Charles Murray Barstow^ the Plaintiff above 
'* named, dated and signed on the thirty first 
'* March and ninth April eighteen hundred and 
*' fifty seven, registered on the 8th Novem 
. *' ber 1859, which Plaintiffs bring iuto Court. 
'' The said Shand and Farquhar did among 
" other things, assign and convey, to the said 
^' Barstow, all the sums of money, debts, 
'^ claims and demands due to the late firm, as 
^ trustee for the said partners, with power to 
'* raise, pursue and recover the same, by all 
^' legal ways and means, as by the said deed 
" morefully appears.*' 

. '* The Defendant, after due notice thereof. 
*' and summons to him, not having satisfied 
'' the said final Decrees, this action was 
'' brought/' 

The pleas of the Defendant are these : 

" That thi? Supreme Court cannot declare 
"executory, in the Island of Mauritius, the 
'' two alleged Decrees, mentioned in the De* 
'* claration of the Plaintiffs. 

" That the said two alleged Decrees are 
^'documents informal and without any authen* 
^ tic character. 

" That, at all events, the said alleged De- 
" crées ha?e been irregulf«rly made, and iu thç 
" absence of the Defendant or of any agent 
" or person duly authorized by him. 

" That the said alleged Decrees have never 
" been regularly and legally brought to the 
'' knowledge of the Defendant. 
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'* And that, even supposing that the said 
documents are of any value, the Defendant 
is of right, and by law entitled, to obtain 
from the Court a reasonable delay in order 
to make him to procure, from England or 
from Scotlandi such documents and infor- 
mation as he may required to enable him to 
answer fairly and in a pioper manner the 
pretentions of the Plaintiffs." 

Upon this issue is joined. 

In the argument, Ihe Defendant rested his 
defence chiefly on the exparte character of 
the judgments above meutioned, and of their 
being informal and without any authentic 
character, and of their not having been re- 


galarly and legally brought to hi« knowledge. 
It was also contended that, although the 
judgments sought to be enforced, in this 
Island, emanated from one of Her Majesty's 
Supreme Court, yet, by reason of the diffe- 
rence in the laws of Mauritius and Scotland, 
the judgments emanating from the Scotch 
Court are nevertheless to be assimilated to 
foreign judgments, and, as such, not to be 
enforced in this Island, unless rendered exe- 
cutory, by this Court, on their being found 
in strict conformity to the law of this colony. 
(Art. 546. C. P. C. 2128. 2128 C. C.) 

lo. That, on reference to those judgments, 
their very dates shew that, when made, the 
Defendant was no longer within the jurisdic- 
tion of the Scotch Court. The absent party 
ought to have I)pen summoned before the 
Court in Scotland, and allowed the necessary 
time to appear and defend, either in person or 
by prozyi and yet, though no such summons 
has ever been received by the Defendant, the 
judgments tendered have been obtained against 
him. 




2o. That interesta have been added to the 
costs claimed against the Defendant, and the 
aggregate amount thereof converted into a 
new capital productive of interest at five per 
Centum per annum, a practicj^ altogether re- 
pugnant to the law of this colony. 

These are the main groupds of objection 
against the exequatur prayed for which it was 
contçiided ought to be refused. 

In support of the demand it has been urged 
that the soundneds of the judgmentsproduced 
is to be tested by the local l«w : fori rei judi- 
cairn, and not by the law of this land. That, 
so tested, those judgments are proved by the 
evidence of the Honorable the Procureur and 
Advocate General William Gillespie Dickson, 
a member of the Scotch Bar, of the faculty 
of Edinburgh, to be in strict accordance with 
the law of Scotland, and given in a form pro- 
per for execution, against the debtor who has 
gone forth of Scotland. 

In this case^ the cause and the right of ac- 
tion arose in Scotland. There it was that the 
action was brought- It haa been conducted 
and adjudicated upon in strict accordance 
with the law and practice of the Scotch 
Courts. 

' JUDGMENT, 

In this, no more than in the case of Cochra 
ne versus 2/eta Aman, (See Decisions of Supreme 
Court &a. reported by Adrien Piston; Vol, I. P. 
170) has it been pleaded that the judgments, 
now sought to be enforced in this Island, have 
been procured by fraud ; nor has it been al- 
leged that they are founded in mistake, or 
that they are bad by the local law, Foi % rei 
judicatœ. In this as in the case of Cochrane 


versus Leishman, joit quoted, tito exparte 
character onl^ 5f the jodgmente hie oeen 
urged againit the fdidity of the Sooteh judg- 
luentB. 

On ibis point vr% find that, upon iske face 
of the several documents tendered, and upon 
the depositioti at the teamed Counsel examin- 
ed on this point, that all. the peUminary 
steps, required ^r the iqfbnnatM)n • of the 
party no longer iritliin the jnrisdietion of the 
Court of Sttotiaod, and belbre gitingjndgmènt 
have been strictly eemplied with ; the infe- 
rence is that such judgments must be enforced 
aud more especially i^ter the partial excution 
thereof by payment, on the part of Drfen- 
daot's mandatory in Scotland, who being on 
the spot, raised no objection, either to the 
amount of the costs, or to tlie addition of the 
interest to the amount of costs, and to the 
productiveness of interest by that amount. 

Judgment for Plaintifb, in the terms of the 
Declaration, with -CostSt 

Si|ireMe tent* 

Appel n*UN jugsmbnt nx la Cove bes 
Faillites, — Pnocinunn. 


Appeal prom a jodomknt op thb Coubt of 

BaNKRVPCY, — PaOCXSDINGS. 


ALBERT,— Alleged 'Appellant. 
Versus. 
HERCHENRODBB ft Ors, Official and cre- 
ditors' Assignees of 
the Bankrupt Es- 
tate Albert*— Alleg 
ed Respondents. 

Before : 

The Honorable 8ia J. E. R^momo I.P.J, and 

The Honorable N. G. BnsxEL 2nd P. J. 


A. LioNNBT,--of Counsel for Appellant. 
C. Laborde, — Appellant's Attorney. 
6. B. CoLiNi — of Counsel for Assignees. 
F. RoB^T, — Assignees' Attorney! 

4dh Februarp 1862. 

yide Vol. 1. Pages 30 tf 156. 
On the 6th November 1861, Albert, a 
Bankrupt, presented a Petition to the Court, 
praying the latter to review the Judgment of 
the Judge Commissioner, His. Honor the 
Chief Judge, and after taking due cogniz'ince 
of the evidence in the Record in Bankruptcy, 
upon which such judgment ia based, to do jus- 
tice to the Petitioner. 

The Petition sets forth the following grounds 
in support of the above prayer, via: ^'Ih-t 
•' on the 18th day of October 1861, the Judge 
^' Commissioner has given judgment whereby 
«'he has awarded to your Petitioner a Cextifi* 
HCate of 2nd Class, but not till the expiry of 
t< 18 calendar months £rom the date of such 


^^ judgment, and during such 18 months pro- 
''tection has been withdrawn from Your 
" Petitioner. 

" Your Petitioner feels i^grieved by the 
*^ said judgment which, he contends, is uncall- 
** ed for in ita severity, not being wari^i^ted 
•' by the conformity of Your Petitioner to the 
** law of Bionkruptcy, or by his conduct as a 
" trader, either before or after bis Bankruptcyi 
^* as proved in evidence before the Judge 
^'Commissioner, and which judgment, he (the 
'V Petitioner, ) - contends, is grounded upon 
'' error in fact, in as much as the Commissio- 
** ner has based his said judgment upon con- 
'' elusions drawn from the evidence before him, 
''which conclusions are not supported by 
'' such evidence, and also because the learned 
^' Commissioner has been erroneously led to 
'* believe, and grounds his said judgment upon 
''the belief, that all the creditors, with the 
" exception of one, had sanctioned the opposi-. 
'* tion made by the Assignees to the allowance 
'' of Petitioner's Certificate, whereas the docu- 
ments (unto the Petition annexed,) signed 
by a number of the creditor8,attest that the 
" psrties signing never in any way sanctioned 
such opposition.'' 
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The Judge at ChaYnbers, on the same day, 
6th November ultimo, ordered that the sub- 
ject mBtter of the Petition should be moved 
in Court. The motiou was accordingly made 
on the 29th of the same month, but could not 
be entertained before the 18th December ult. 
when parties we4e heard upon an objection 
taken by Colin, on behalf of the Official and 
Trade Assignees of the Bankrupt. 

The objection goes to the inanfficiency of the 
Petition as an appeal,because lo. — In no part 
of Bankrupt's Petition is the word appeal to be. 
found. 2ndly,— Treating this Petition as an 
appeal (Art.2 Bey. Ordinance,) the Petition is 
bad for insufficiency ^ as it does not disclose 
the gronnds of appeal, thereby depriving the 
Assignees of the means of meeting the objec- 
tions against the judgment complained of. 
8rdly, — The wording of the Petition clearly 
shews that the remedy sought for is a revision 
of the judgment, which revision ought to have 
been applied for to tlfe Judge Commissioner 
and not to the Court (Art. 155. Bey, Ord.) 

Oo those grounds this Petition, treated as 
an appeal,is bad for insufficiency. If its object 
be the revision of the ju^igment complained 
of, the application must be dismissed, for want 
of jurisdiction in this Court. 

In answer LioNKET Tcf erred to the text of 
Art. 3. (Bankruptcy Ordinance) which merely 
sayM that.** All appeals from decisions or orders 
"of the Commissioner shall be brought on 
*' by Petit 5 Jr.. nK>tion, or special case." 

What ar the matters to be setforth in such 
Petition ib uo where mentioned, either in our 
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Coioiuâl Baokrupleyj Onliiiailc^ «r in the 

Englisk Act. : That it. isKUit enmtml to-tte 
validity of an appeal, that the word .ap]^eal 
should appear on the face of the Petition/ as i 
long aà the iirtentidn ef iht Petitioner to 
appeal can be gathered ironi.tfao' contenta of 
the FetilnoD, atf in this iostance. 

\ 

To this Coi/iN replied that Bquipolfonts can 
be Baf dly Yeeorted to when there is but on\9 
remedr ; but t^faén two remédies are •gt aiitefl, 
ae in -nlattetd' of Bankraptciea, tbevemedy 
sought for sbonld be clearly exprasaad, irbâch 
IS not the caise in tkis instanoe, < v 

• JUDftMBNT. 

The-maingroonds of ooaaplaint sgaiffstthe 
CobotniAMoner's jndgmtnt' is : lo. The alieged 
iri^ong ccméluaion come to by the leariied 
Commissioner, upon the evidence laid b^re 
him, and ' militating as it does against «iscfa 
conclnsioo ; and 2ndly. the learned Commit* 
sToner having be«n led to believe, and therefore 
haviBg grounded his judgittent upon the 
belief that all creditors) with exception of one^ 
had sanctioned ^the opposition made by the 
Assignees, to the allowance of Petitioner's 
Certificate, which, it is asserted, was not the 
case, a^ shewn by the several documenta an- 
nexed to the Petition. 

Assuming this last meuinoned cause to hare 
led to the alleged wrong Conclusion complain- 
ed of, thfti such conclusion must have been 
arrived at either on false evidenôe, or by rea* 
son of an improper suppression of evidence, ■ 
and so far tainted with fraud, in any of which 
case, says Article 155 : (Bankruptcy Ord.) "it 
shall and may be lawful for the Court, (of 
Baukroptcy) upon the application of the 

Bankrupt to grant a rehearing of thç 

•• matter, iand upon such rehearing. . . . 

" the Court of Bankruptcy shall make such 
'* Order as to the allowance of the Certificate, 
<* or the refusal or suspension thereof aa the 
** justice of the case may require, upon the 
" like conditions, and having regard to the 
" like circumstances, so far as the case will 
" admit, as upon an original hearing/' 

The application to review the Commissio- 
ner's judgment ought therefore to have been 
made to the Commissioner, and not^o the 
Court, which being without jurisdiction must 
decline further to entertain his application. 

In order that the application be assimilated 
to, and treated as an appeal, the Petition 
should have alleged certain grievances reme- 
diable by appeal. 

True it is that certain grounds are disclosed, 
by the Petitioner,?» gainst the soundness oi the, 
Commissioner's judgment in this case, which, 
if duly substantiated, might lead to a difi^rent 
conclusion from the one complained of. Those 
f easons, however, are strch only as are allowed 


Jly Artiilé 166t (Scyt OjtésMNiea) for the 
reiiewkig af^hia jademetit 1^ Ae Commîa'aîo- 
iiesj iHiDd«a»ithattoe F^e^ilaAner never t^n- 
templated an appeal, is clearly shewn, npib ^niy 
by the grievances complained of, but also by 
tiii fÉÊy!U^ùJwLjtiiÈgihê£^tim , nacnely : 
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M WJieiAfiM ITwirfPaftttibiMr peajfa tWe Ho- 
imàUé Ck^ùrfe *'i to du irhat ? '' ioréniew tdkc 
Bfi>rettai& Jaigmant (rf^fbhei Jinc^ ConimisfiiD- 
jÉBrtandf isftar . tftkîâg ^diia Mgouianee of the 
iaridenea:ija tk^t fteeiMdift BMilururptoy, upoa 
winch, aneh jnôlgtnei^ m baaed^io do justice to 
Yno? BeiitioafiE.'' * -- 


fik^QottrthaffliagAopQirer'tado so. 


» » 


Thai ap^Kaatian iMst be attd it is aceoi^. 
iiftglgrdiattiMfid'withceata. . • - 
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CoMMissiortranBB ii^WMi TprtBiBri sucaià- 

BE^ — fi^OLEMBNT DS CoMFTBS. 

Agent of a Sugab fiflCAray^^-S^nLBM E2<rT 
OF Accounts. 


Number of JUccrd : 5949. 

WIDOW LAVOaUBR.— Plaintiff. 

' vettM 
. JAMBS OAMONVILLE.— Defendant. 

* Before : 

His Honor the Chief Judge and 
The Honorable Sib J. E. Bemono I. P. J. 

A. LiofJinfT^-^of Counsel <or Maintiff. 
C. iMBOBDS^^Plaintfff'a attorney. 
Hon. H. Kœnig— -oftJounsel for Defendant 
S. BbtTLiis — Defendant *k Attorliey. 

4ih Fébrnœy im2. 

By a Declaration^ £led in the Registry of 
this Coart, the 90th of October 1 859, Widow 
Lavoquer has entered an action against James 
Canonvitte, of )?ort Loais, Merchant. 

The Plaintiff, Sirs Lavoqner, alleges that, 
aceording to an account current^ cioaed«ii'4lie 
thirty firët day of Dec^ember 1853, heUreea 
the aaid James Canonville and the THokt 
Estate, one of the proprietors whereof <wi8 
the Plaintiff, for a fourth, the said fROMnit 
current gives a balance -of ^20.9Q7.88. or 
<85226.97. for the fourth accruing to the said 
Plaintiff, vahie of the said d«le of tlœ thirty 
first day «f Deovmber 1^2. 

That Jstnea CaiianviJle, Defendairt, is 
thereby indebted to the said Plaintiff in the 
sum of ^226.97,for the fourth of the balance 
of the aciDount current aforeaaid. 


The .Plaiatiff' brings snitigduBt tibe DefeB* 
dattt and pmyi Judgmept» «gainetitlieaid 
Dcxfendant, for tbe sain above ndentkitiBd, \ritli 
interests at tweWe per cent, sod thtft Jiidf- 
meni be carried into eieo^tioB; by ail- legal 
ways end laeans. 

> This < Declaratioa warn sfl0ved> to the De- 

feadaut. 

By a plea filed in tbe^egiWtry oCthis'Coart 
m the 2ad day of May 1860; by peniiinoii 
of the Courts the Defendant «says : 

'i ...» 

That, out of the sum of itS2e6;97 e^ wldnh 
foniift the balance of the accoiuut current nien- 
tionerl in the Plaintiff's Declaration, 'lise seul 
Defoliant has psid to the Baid^FiaiDftiff4ierself 
personnully and for her accouci, and .on her 
behalf^ several sams of money amounting al- 
together to the tum of ^83661 .46; and that 
the remainder, to wit : the sans of S\5éà,6ï. 
lias been, in conformity to and execution of 
previous agreement between parties, carried 
to thf^ credit of Julien Laa^loisi in settleojent 
a >d (i eduction of his ciaims over and against 
the ^uid Plaintiff. 

That the said Plaintiff has no claim to pre- 
fer against the Slid Daftndaot. 

And that^even admitting, which is most 
formally denied, that the said Plaintiff has any 
claim against the said Defendant, the said 
CaoonTilie would have to set off with her, for 
several sums of money to him due by the said 
Plaintiff, on several accounts, and most espe- 
ciaily for her part of one fourth in the pur- 
chase money of a cane mill, for the said 
Estate Triolet, sold by Blyth Brothrrs & Co. 
whose rights and claima the said Defendant 
hold. 

Therefore the Defendant prays that the said 
Phintiff Jo take nothing by her Declaration, 
"w/wh costs. 

Tliis pies was served on the twenty second 

May 1860. 

By permission of the Court the personal 
examination of Mrs Lavoquer, and oral evi- 
dence were permitted and proceeded to. 

After having heard Mrs Lavoquer, the 
several witnesses and the Counsel for the 
parties, we may arrive at the true position of 
the said part es and of their respective rights 
and obligations. 

James Canonville was the agent of Triolet 
Estate, belonging, for the three 4th8, to Julien 
Lauglois and one fourth to Mrs Lavoquer. The 
latter entrusted, as she said, Jnlien Langlois 
with the management of her interests in the 
same Estate. James Canonnill? was the agent 
of Triolet Estate, as it is set forth in the De* 
claration of the Plaintiff; and we can consider 


Triplet fiftiteeas creditor or debtor of Oan^on- 
Tilte it^a^ent.'The aoooiaitci9*0eut<xf O^mott- 
>TiUe,.nit9itionedsn J^e Declaration, «nd dated 
tfairt^ .fine day of December 1853, is ode of 
the^ annual aoconntsof his agency.* fShe i^esult 
of thataacouBtv whether it is «n the creditor 
debit side, must be carried on to ther^aacount 
for the next year and so for each auccesaive 
year» .: » ^ ,■• • • 

The «droamstsiMsos-'whieh^gave nse'to'lbe 
diffieultiesy betansen parties, are that Janes 
Gswmville, besides Oeittg the âftéut otTHoUi 
Estate, was als^ the psivtfte aj^eot of Mrs 
Lavoquer,. who tnasacted with him by tok 
iateroKdkite person, kiàsdn, .li^ho being then 
a very yowng man, has thrown great oonfasion 
inrliis mother's affairs» by seoeving papers «and 
'inoney, and omitting tOideKver tiheiOi and ^6» 
fisrting from the Colony withont regulating 
wbat hewas eai4rasted to do, and leaaing in 
disorder the vevy matter whioh he was eharged 
.to nettle. 

. Oanonville, by the receipts of Alfifed Lavo* 
qùer, dated dOtà September IScpiî and dlst 
Maixdk 1858, showa that he, Al&ed Lavoquer, 
acted in the name of his' mother. Fabre, a 
witncss,has receiTedthe account and voacbers 
concerning the prcviite account of Mrs Lhvo« 
quel, from A. Lavoquer, and has verified aii-d 
approved the account, with the exception of s 
tery trifling item, for which vouchers were 
wanting. 

We regret to see in Mrs Lavoquer- s interro* 
gatory the inoertainty with which she speaks 
of what passed respecting her business. She 
does not answer any question in a positive 
manner. She doss not recnembor even having 
authorized her son to take any account for 
her. When she oouid not attend to her af* 
fairs Mr. Ad. L;inglois,or his brother, attended 
to them. She never authorised any of her 
children to take any documents for her. She 
admits that the accounts were examined by 
Mr. Fabre. She does not remember the last 
person whom she employed for handing over 
to Fabre the accounts and vouchers to be 
examined. M. Julien Lauglois the father and, 
after his de->th^ Adolphe Langloisj his son, 
have done so in several occasions. 

Ad. Langlois,as witness changes somewhat 
the position of things ; he said he was admi* 
nistrator of Trii,let £state, as proprietor, after 
his father's death. He cannot state who 
exa'tiined the accounts IT j\v vtr he recollects 
that Alfred Lavoquer has Imu ia I over to him, 
documents in sufiport of his moih( r's accounts 
He, Lauglois, entrusted Fabre with exami- 
ning accounts with Canonville, to f»ee whether 
they were properly made oui and whether the 
figures were correct ; Mrs Lavoquer used, he 
thiuks,to send her accounts to Mr Roberi, her 
brother Mr. James Canonville was the agent 
of the Estate Trioletiot about fifteen months^ 
when the said Lauglois was proprietor of 
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the three fovirtha of Tri^kt, A. Ltnglois de- 
,clareB that the private aoeouDts of the proprie- 
;tor8 of Triolei Estate sometimes shewed a 
balance in their faYor^sometimes sgsinst them, 
from this evidence of A. Langloiswe have 
not any. satisfactory eiplanation lespeeting 
Mrs Lavoquer s daim. 

Julien Fabre determines what took place, in 
his knowledge, regarding Mrs Lavoquer. He 
first declares that he was dhsrged, by Alfred 
Lavoquer, to verify the accounts of his 
mother in 1856. He fonnd the acc<»ants 
cdrrett, with the exception of a few doca« 
menta which were among some bundles of paper 
given ^io him by M. Ad. Langlois. A balance 
against Triolet Estate was due by that Estate. 
Canonville has mortgage claims which did not 
appear in the first account. When he was 
engaged, examining. those accounts, Alfred 
Lavoquer asked him to essmine his mother's 
account»saying that hewould find the vouchers 
in support of them,amoDg A. Langlois papers. 
Those vouchers are certainly those received 
by Lavoquer, from Canonville, and of which 
Mrs. Lavoquer cannot say what became of 
them. Fabre repeated the very words of Al- 
fred Lavoquer, which prove that he could not 
have rrceived those voudiers except from Ca- 
nonville ; and in presence of Canonville, he, 
Alfred Lavoquer, handed them to Fabre who 
adds that Canonville then, without hesitation, 
shewed him his books. . Fabre declares that 
he received, for his trouble, three hundred and 
fifty dollars, in a promissory note subscribed 
by A.Langlois and endorsed by Mrs Lavoquer. 
Fabre delivered the accounts of Mrs. Lavo- 
quer to A. Langlois, vFho had handed them to 
him.. The accounts received by Fabre, from 
Alfred Lavoquer^, were the private accounts of 
his mother. The aocouats, as owner of one 
fourth of Iriolet £state,were comprised in the 
accounts of the Estate. 

Chauvineaù, cashier of the Commercial 
Bank, swears to the truth of an account of 
this Establishment, with Canonville, mention- 
ing several sums,phid to Mr Lavoquer in 1852 
and amounting to ^1 «330.58 j and Golamseen 
Bacosse, cashier of Canonville^ declares that 
Alfred Lavoquer h»s l>een paid of several sums 
of money,on orders, figura l>y Mrs. Lavoquer, 
and upon Alfred Lavoqner's receipts. The 
same witness, consultine; bis books, detailed, 
the different sums, paid by Canonville to Mrs. 
Lavoquer, by the hands of her son. 

The evidence of Fabre minutely e^iplai) 
what is cpnsistent by common sense. 

Canonville was the agent of Triolet) Lan- 
giois was the proprietor of that Eetî.te, for 
thiee fourths, and Mrs. Lavnouer f^^r o> 
fourth. An account for Iriolet w v k i • 
('nnouville, and submitted to the |r<» «^ 
The balnnce of that account w=>»*. « v- 
of the year, bro\ight to i\\c r\ \s 
a new year, and at the same iju" ^ 


aocoQUtrà to Langlois and Mrs. Lavoquer for 
their personal expenses,and the amount, figur« 
ing in the debit aide of such private account, 
waa naturally deducted from the balance of 
any, on the credit- side of the Triolet account-; 
and any person can easily understand that 
system of accounts. As regards the claim, 
now made» of the snm of <Si 52^.980, ba« 
lance in favor of the Plaintifi', . in the 
account of Triolet^ Canonville answers that 
lie has paid to Mrs. Lavoquer iS3681,46 and 
that the remainder, to wit : the snm of ^1 >45t, 
510 has been carried to the credit of Julien 
Langlois, in deduction of his claim, against 
Mrs. Lavoquer, for the purchase, among other 
things, of a Sugar Mill for Triolet^ as she was 
answearable, lor one foarth, as proprietor, to 
that extent, of the debt incurred by Langlois 
for the Estateu 

Canonville haa justified his assertions and 
proved that the Plaintiff has no claim against 
him. 

For these reasons the [Court dismisses the 
Plaintiff'a action with costs. 


Siipmie Cent. 

rOMMISSlONNAIRE d'uNE PROPRIETB StT- 
CaiBBB,— RàeLEMENT n£ COMPtEB. 

Agent of a Sugar Estate, — Settlement 
OF accounts. 

Number of Record. 5127. 

[LANGLOIS, Plaintiff. 
Versus. 
CANONVILLE, Defendant. 


Before : 
His Honor the Chief Judge, and 
The Honorable N. G. Bestbl, 2nd P. J. 


A Lionnet,— Of Counsel for Plaintiff. 
C. Labohdb,— Plaintiff s Attorney. 
^*-*». II. Iv(KNiG.-Of Counsel for Defen- 
ouLUi:,— Defend nt's attorney, [dant. 

4/À February 1862. 

. 1^ II Hction, on the part of Plaintiff, 
.e M virion of un i.ccount, furnished by 
J. Ian 5 lo Phiiiiuff, shewing a large balance 
i\9<\ ih<- Idtter, value of SlstDec. 1852. 

i?ar foRi aHm^Hi.g the existence of any 

^^ ),.„< .i. , fthe Defendant, the 

', ,r .r • i'oatrary that it is the 

!\ . ,, f . \v{\ to him, tbe said 

1 tf. n : 31,148,29, within. 

•Î. I'^r aunum, from the 


x 
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In support of that assertioii the Ptaiintitf 
ullfgps that the account^ furnished by Canon- 
til ie the Defendant, carries to his debit the 
»um of ^0,960 for the promissory note» in 
I he Declaration sctforth, which were paid by 
liim the Plaintiif, on thr^ir severatly becoming 
due, and not by the Defendant. 

Whereupon it is pf ayed thfit the anlk>mift of 
such promissory notes be withdrawn from the 
debit side of the Defendant's account^ as well 
>ts a sum of ^ 500, alleged by Defendant to 
ha«^e been paid by him to himselfi for a ceir- 
tain transaction with ooeBnrocher and wife, 
on the 3 let December 1852, and to be carried 
to the credit of Plaintiff. 

The Plaintiff further alleges that the ba- 
lauce stattd in the account furnished byDc- 
fendant (viz : ) $ 9,688, 29, added to the 
•H 20.960, amount of the bills so paid by him, 
the »ai'l Plaintiff, as aforesaid, andtothesnm 
of i8500 »»bove mentioned; gives a total sum 
of 831,148, 20 which, it is alleged, is the 
balance in favor of Plaintiff', value of theSlst 
December 1852, for which total sqni of 
i831,148.29. Judgment is prayed far by Plain- 
liff 

The Defendant met this demand by the 
following pleas : 

lo " That, as to the balance of 5^9,689.29^, 
mentioned in the Plaintiff^s Declaration, the 
same has been brought to and included in the 
account as well as of the said Plkintiff^as of the 
Estate of the late Julien Langlois, whose pro- 
perty was bought by him, and that the final 
result is that the said Defendant remained a 
creditor, in a large balance, of which the set- 
tlement has been the object of* an agreement 
under private signatures, entered into by and 
betweeu the said Plaintiff and Defendant, on 
the 17th March 1855, registered on 20th 
August 1856. 


"That, as to the sumof-g20,960,^Tnount of 
the several promissory notes mentioned in the 
said Plaintiff's Declaration. the same has been 
deducted from the amount of the claims of 
th« said Defendant over and against the said 
Plaintiff,and that the result i8,as already above 
stated, that the said Défendant remained a 
creditor in a large balancé» the settlement 




whereof forms the object of the private 

agreement aforementioned, entered into by ,-^, -^^ - -* 

and between the said Plaintiff and Defendant, ! Aet>* to bis father, but in his character of 


that, far from being indebted to the said 
Plaintiff in any «uoi of money whatsoever, 
he i», on the contrary, a creditor to the s^id 
Plaintiff, in large sums of money, for the re- 
covery of which he will take such steps as he 
will think fit and pvoper in due time and 
course of law. 

'• Therefore the ÏOefendânt prays that the 
said Plaintiff's action be dismissed with costs. 

LiONNET, of Counsel for Plaintiff., opened 
his case and examined the Defendant Canon. 
ville, who, in his personal interrogatory, ack- 
nowledges the bills in the Declaration set 
forth, and admits their having been withdrawn 
flrom circulation by the Plaintiff who, to this 
end, had the disposal of the crop of 1853. But 
at the same time states that those bills to the 
amomt of £20,960, which had been negociat- 
ed with his endorsements, had been deducted 
from his account, as fast and as soon as they 
had been so withdrawn» either by Plaintiff, or, 
if withdrawn by Defendant, as s lOn as tho 
latter had been reimbursed the amount of such 
bills by Plaintiff, 

m 

That the Plaintiff sacoeeded hie father J. 
Langlois, in the Estate THolet for two fourths 
by purchase, on the 30th Avril 1852, and for 
another fourth, also by parohase, by a private 
agreement, between parties, of the year 1852, 
and deposited with notary Lienard and his 
colleague, on the 13th August 1352; that 
Julien Langlois died on the 13th May 1852,- 
after whose death the Plaintiff, who managed 
the affairs of the Estate, drew upon him, Ca- 
non viile, to the extent of 18 or ^20,000. Ou 
closing his accounts on the Sist December 
1852, as requested by Langlois, he, as a mut- 
ter of course, transferred to the debit of the 
Plaintiff's Es ate, the X 9688. 29. standing 
to the Credit of the said Estate, in part pay- 
ment of his advances. 


Such transfer, it was contended by Plain, 
tiff, was illegal ; having accepted the succes- 
sion of his father under benefit of inventory, 
the Plaintiff is not personally liable for the 
debts of his father, eith^er in toto or beyond 
the amount of the assets of the Estate left 
by deceased» 

The answer to this objection is that tlie 
Plaintiff is not charged with the sum of 
.89688. 29, in his representative character of 


on the 17th day of- March, in the year of Our 
Lord 1855. 

" That, as to the sum of 9 5190, concern- 
iag Durocher's debt, it has been plaeed at the 
debit side of the said aeooont, by virtue of a 
special order, from the md Plaintiff, and of 
his letttr to the said Durocher, bearing date 
the 15th day of December 1852. 


*t 


And the said Defendant farther says 


purchaser of the | of the Estate TrioleL 

The purchase price of the ^ of the Estate is 
made payable thos .* " Outre lea charges et 
conditions sus exprimées, la présente vente 
est faite moyennapt la somme de £100,000, 
sur laquelle somme M. Adolphe Langlois 
prélèvera celle nécessaire pour payer toutes leâ 
dettes généralement quelconques du vendeur, 
an se réservant toutefois la faculté d'obtenir 
temea et délais des créanciers de M. Langlois. 
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ponr?Q qu'il faase eosorte que ce dernier ne 
Boit aucunement inquiété ni recherché au sujet 
de ces dettes. 


ti 


A l'eifet de quoi il est fait toute déléga'» 
tion nécessaire aux dits créanders.'' 

(Deed of sale 80th April 1853.) 

The third and lait fourth of Triolet Estate 
was sold, in 1852, to Plaintiff, by his father 
Julien Langloisi for the sum of i850,000, the 
price being made payable *' à M. Jn. Langlois 
(Vendor) qui l'accepte^ ou à tous autres étant 
à ses droits, ou fondés de ses pouvoirs^ en sii 
termes égaux de JB8»833, 33, chacun, d'année 
en année, à commencer du 1er Mai 1863 pour 
finir le 1er Mai 1867 (Acte de dépôt 13 Août 
1856.) 

It is upon the strength of the express under- 
taking by Plaintiff, in the deed of sale of the 
30th April 1852, to pay the vendor's debts,to 
the amount of £100,000, that the Defendant 
has carried to the debit of Plaintiff's account 
the i$9688,29 above mentioned, and originally 
standing to the credit of the Estate. 

Moreover, was it said» the objections now 
raised l)y the Plaintiff have been finally settled 
between parties, 

In a writing, under private signatures, bet* 
ween parties,under date the 17th March 1855^ 
we read that : ** M. Cauonville se présente 
comme créancier d*une somme du ^26,000 
'environ, pour balance de ses comptes, tant 
avec feu M. Jn. Langlois qu'avec M. Adolphe 
Langlois et Madame Veuve Lavoqner. M* A. 
Langlois n'accepte pas le chiffre de cette ba- 
lance. Il se réserve au contraire expressément 
le droit de vérifier, d'examiner et de débattre 
tous les comptes dont elle est le résultat. 

'' Néanmoins, et sons le mérite de cette 
réserve, les parties sont demeurées d'accord de 
faire, dès à présent, et provisoirement, le ré* 
glement de la balance, aux termes et condi- 
tions suivantes :" 

It is immediately stated, in the following 
section, that any balance, which miffht be 
found due by Plaintiff to Canonvilie, shall be 
paid to the latter in five equal instalments, 
beginning at the end of the year 1856 and at 
the end of the years 1856— 1 857-- 1858 with 
interests at twelve per cent per annum. 

The Plaintiff Adolphe Langlois undertakes 
io examine the accounts immediately, upon 
his being furnished with them. 

In case the figure of the balance should be 
lower than the one claimed by Cauonville, it 
is agreed thai the reduction should operate on 
t'he last instalment of «85000 principal^ with- 

out prejudice to the intereat. 

* 

In puranance of this agreement, on the 
Plaintiff being furnished with the account of 


Defendanti and the vouchers in support th<*re- 
of, Fabre, an accountant, was charged, by the 
Plaintiff, to examine that amount. The result 
of such examination was^ on the account of 
Cauonville with the succession Jn. Langloifi. 
to 25th September 1853, a balance in favo of 
Cauonville against the Estate of iir 55,235,60. 
The account of Cauonville with A. Langlois 
shews in favor of the latter a balance of 
«72,226,63. 

Now the claim of Cauonville, in principal 
and interest, against the Plaintiff A. Langlois, 
in his character of purchaser and owner of 
the three fourths of TViolet Estate, was origi- 
nally, on the 25th May 1855 . . 8 106,411,20 

To which sum is to be added 
thfr sum due in principal and 
interest, at the same date, to 
Cauonville, by Mrs. Lavoquer, 
owner of the other fourth of the 
same EstatCi and the payment 
which was guaranteed by Lan- 
glois (See precedent agreement 
of 17th March 1865) S 3,490,97 

Giving a total balance in fa- 
vor of Cauonville of g 109,902,17 

From which ia to be deducted : 

lo. Balance in 
favor of Langlois. . X 72,226,68 

2o. Interest on 
the above debt. • •• i8 14,445,38 

g 86,671,96 
Jtfmttt ; for the | 
of $8,262,74 being 
the »moant Qf enp» 
plementaiyaccoant 
of the Estate Trio- 
UL g 2,447,06 


■8 84,324^90 




Leaving for Canon?ille a ba- 
lance of g 25,677,27 

Such is the balance established in favor of 
Defendant, by CanonviUe, and found correct 
by Fabre, the accountant instructed by Lan- 
glois, the Plaintiff, to sift and establish the 
accounts between parties. 

That the issues, raised in this action, were 
finally settled by the ' verification made by 
Fabre at the special request of Plaintiff has 
been denied. In support of this denial we 
have been r^rred to the very wording of the 
agreement necessarily implying the reverse of 
finality. 

JUDGMENT. 

True it is that the agreement call into 
question ibo figure of the claim set up by 
Cauonville. But that something was due to 
CanonviUe, by Plaintiff, as purchaser and 
owner of tiie f of the Estate TrioUt^ and as 
guarantee of the advances made to Mrs Lavo- 
quer, for her i of the Estate, is necessarily 
implied. 


Il 


It was for the parpote of âetermining the 
exact amoDiit which might be due to Canon* 
^ille that the agreement aboye mentioned wt e 
resorted to. -Thu aeoount onee aceorateljr 
ascertained, the mode of payment ia next eon- 
sidered. and it was agreed that anj balance, 
found dae to Canonville» should be paid in 5 
instalments, with interest at 12 p. ofo per 
annum, and that in eaae the figure of the 
balance be lower than the one set up by Ca« 
nonville, the reduction should operate on the 
last instalments above mentioned, without 
prejudice to intereat, 

Has that balance been ascertained ? Un: 
doabtedly,and in the most satisfactory manner. 
The acoouDtaut, appoioted by the Plaintiff,has 
gone through the whole of the items compri* 
sed in CanouTilte's account. This account was 
a general one and embraced advances made by 
J ulien Langlois, before and after the sale to his 
son, those made to the eon, after purchase 
from his father, and after the decease of the 
latter, for the working of the whole Balate, 
includiog Mrs Lavoquer^a fourth in the 
Estate. 

This account was converted into so many 
sepsrate accounts,and yet,as already observed, 
the result arrived at, by the accountant, con« 
firms the correctness of the balance claimed by 
Canonville, within a couple of thousand dollars, 
as to which the accountant entertained some 
doubts. Attaching no imjportance to this tri- 
fling difference, the Defendant at once adopted 
balance as settled by the Plaintiff's own ac- 
countant* Under such circumstances, and 
after the great care bestowed bv the accoun- 
tant upon the verification of Canonville's 
accounts, with the several parties interested, 
at the varioua datea, a new verification would 
be,on the part of the Court, a mere wast of 
time, exposing parties to needless costs. 

The revision prayed for must therefore be 
and is accordingly refused. 

Whether the Plaintiff is liable for the pay- 
ment of the whole debt, and whether Canon- 
ville was justified in applying the balance of 
A9688,19 towards the payment ofthe sum due 
to him for advances, the Court has no doubt 
that he waa justified in so doing, the Plaintiff 
being chargeable for the advances made to 
him, first, as purchaser of his father's interest 
on the Estate, secondly, aa owner of that in* 
terest, and thirdbr, a^ guarantee for lira. La- 
voquer's share of the debt, to the amount of 
her one fourth in the Estate, to the working 
of whieh the advances made by Canonville 
have been applied. 

The Plaint mentions the amn (tf K500 com- 
prehending Durocher's debt. Canonville not 
insisting upon this part of hia claim, the 
Court nas merely to note the Defendant's 
abandonment of this sum. 

Demand dismiased with costs. 


^ipreme C#irt. 


rOMMISSIONNAIRB D*UNB TKOPRIiCT^ SCT- 

cniiRB,— oRbolbmbnt db comptes. 


Agent op a Sugar Estate,— Settlement 
OP accounts. 


Number of Record: 7039. 

LANGLOIS, Pliintiff. 

Venus m 

CANONVILLE, Defendant. 

Bf'fore : 
His Honor the Chiep Judge, and 
The Honorable N. O. Bbstbl, Sod P. J. 


A. LiONNBT, — Of Counsel for Plaintiff. 
C. Labordr, — Plaintiff s Attorney. 
Hon. H. Kœnig,— Of Counsel fur Defen- 
E. BouLLB,— Defend tnt's attorney. [tii.nt. 

4ih February 1863. 

This is an action wliicli, as stated at th^. 
Bar, neoesaariUy follows the fate of the actio n 
between the aame parties. (No. of liteord 
5127. Vide Supra Page 8 ) 

On this last action, Canonville having been 
found a creditor of Linglois, in a larg^ sern 
of money, the action was dismissed with cos(#. 

In the present case, payment of the sum of 
£45,851,08 being the alleged amount of sun- 
dry bills, alleged to have been paid by the 
Plaintiff, with interest at 12 oio per annnm, 
from the reapertive dates in the Declaration 
ineutioned, ia dnimed by Langlois the Plain- 
tiff. In the account, drtiwn up between pirties 
by Fabre, and produced in evidence in tlie 
preceding case, the Bills, of which the amount 
is claimed in this action, have all been taken 
into account, and the Defendant found to be 
debtor in the considerable aunà mentioned in 
the judgment juat delivered between the same 
parties. 

The eonaequence of this finding is the dis- 
missal of this action wiih costs. 


Saprtaie f«irt 


Injonct'oiI na la Cour, — Emprisonne- 
ment POUR nisonftissANCK^—C. C. Art. 2068, 
C. ni P. C. Art. 126. 

La Cour, avaiêi d'ordonner T emprisonnement 
d*une partie f pour désobéissance à Pun dt ses 


la 


ordreSy doit f' assurer guê- cette désobéiêiance 
esi volontaire et préméditée. 


Injunctioa OF Court,-* Attachment for 

BREACH THGRBOP^«-C. C. ArT." 206S, — C* DB 

p. c. Art. 126. 

Before the Covrt mU grant an attachment fsr 
alledged contempt of Covrt and breach of 
Injunction, it must be quite satisfied, by clear 
evidence^ that there has been a real contempt 
if Court and vÀljul breach of htjmction 


Nutnber of Record ; 7499. 

SICARD, Plaintiff. 
versus 

LEMEBLli^ Def^adftnt. 


Before : 

His Honor the Chief Judge, and 

The HoQorable Sir J. E. Remono, 1 P. J. 


S. J. DouoLA8,~Of CouHsel" for Plaintiff. 
J. H Slade,— Plaintiff's Attorney. 
G. B. CoLiiV,— Of Counsel for Défendant. 
A. J, Colin,— Defendant^ Attorney. 

4th Febmury IS62. 

This was an application for an attachm^Mit 
of the peréou of Lemerle, for contempt of 
Coart, in respect he had violated, aft was^al'^ 
leged, an Injunction, granted by the Judge at 
Chambers, the Honorable Sir £d. Kémoào^ 
on 31 St October last. 

The lojunctioa was in these terms : 

" Victoria, &a. To Volcy Lemerle, of the 
Distfict of Moka» at the place called ** Lee 
Pailles/' and iiny other person. 

** Greeting. 

"We do strictly enj "in «nd cotnmfând yon> 
the said- Volcy Lemerle or a». y other . person, 
that you do from henceforth, altogether aa4 
absolutely, abstain from breaking down, or in 
any way injoring a certain tfam; placed on the 
certain water course called the Rivière Séchcy 
leading water to the flour mill of Daubin 
Sicard, or from in any 'way troubling or 
hindering the said Daubin Sicard, in the quiet 
and peacpable enjoyment of the. water so lead- 
ing to his mill, from the river or water course 
aforesaid, until our said- Court shall make 
order to the contrary. 

** For the Registrar. 

(Signed) '*!'. Herchenroder. 

'' Chief Ckik." 


It appeartd that the paflies were riverains, 
Oft the opposite sides of the atreana called 
^'Jftivière Siche/' at "Les Pailles, ''in th« 
District ol M(dta. Sioard, or his predecessor, 
hud bailt a dam. on the stream^ and bad di- 
rt rted the great body of the water to turn a 
mill on hia propetty. His right to do so 
having been called in question by Lemerle, 
Sicard resoirted to the Land Court, (Tribunai. 
TerrIbr) andj after varions proceedings, ulti* 
matety obtained the following judgment : 

" That Sicard's prayer, in so far as the use 
and enjoyment of the water, which had been 
appropriated by him, by means of the dam, 
as in the said Petition mentioned^ might in 
ftiture be used by him, shoold be granted, 
provisionally, and until it might be required 
for purpose of more general utility; — and 
subject ahvays to the same grant being can* 
eeUed, or in any wise altered by the Court, as 
to the Court might heveafter seem to be 
neoedsary or expedient, upon any motion to 
be made to this Court, at the instance of any 
pavtyiintevested ; and^ subject particularly to 
the conditions that the canal» dam,and race of 
the said miU remain as they were at the date 
of the said Petition, that is to say, that they 
be neither^deepened nor widened,and also that 
Petitioner do, for the purpose of washing his 
wheat, etc., use other water than the water of 
the said stream, and that, in the event of the 
said Petitioner using the water of the said 
stream for the purpose of washing his wheat, 
he be found to return the same water to the 
ftaid stream, throughly purified,by filtration." 

In the affidavits, on both sides, made with 
respect to the present motion for attachment 
of the person of Lemerle, condiderable con- 
flict of evidence existed. That* Lemerle, had, 
after the Injunction, interferred with the run 
of water, at the place in question, <vas not 
denied, but he maintained, in his aSi^lavit, 
that he had merely ordered his servants to 
remove the mud with which Sicard had, 
shortly before, closed up an opening, of two 
or three feet in breadth, between the dam and 
his (Lemeiie*s) land, and that he had taken 
good care '' not to touch or injore the dam, in 
any way/^ 

These statements were borne out by the 
afiS.dBvits of several persons of great respec- 
tability, namely : Felix Target, Armand Des- 
cbiens, Arthur Edwards «nd Ernest Merle. 
On the other hand, certain drawings and 
plans of the locality, and the. stream, &a.| 
made by professionnal parties, employed in 
the previous judicial proceedings, and certain 
statements of Lemeile himself, in those pro- 
ceedings, were relied upon by Sicard, as po- 
sitively contradicting and inconsistent with 
the affidavits just referred to. 

Douglas for Sicard, contented : A plain 
breach of Injunction of the Supreme Court 
has been ful^ e«tabliahed« It waa openly and 
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wantonly gone about, a gross contempt of the 
Court and of the law was committed, which 
requires exemplary punishment. Every Court 
of Justice has the inherent power of vindica- 
ting all breaches of its orders by suitable 
penalties, such as imprisonment or fine. This 
Court exercises, by its constitution, all the 
power and authority of the Court of Equity, 
in England. Injunctions are now of every 
day's occurrence^ in a-ll of these Courts, 
though, formerly, Courts of Common Law 
did not employ them, and attachment of the 
person is always granted when the case is 
established. lujunctions have been well known 
in Mauritius, since 1852. The counter affida- 
vits here are undoubtedly those of respecta- 
ble persons, but they are wrong, as regards 
the time to which they speak. There lies the 
mistake. The pleadings and plans of Lemerle, 
in the other Courts, are inconsistent with 
these affidavits and demonstrate that these 
latter cannot be true. 

Colin for Lemerle : With all due respect, 
I do not admit the power of this Court to pro- 
ceed by way of Injunction, at least, if that 
involves the power of the Court to send per- 
sons to Jail, who commit breaches of Injunc- 
tions. 'She cases in which imprisonment is 
legal are enumerated in Article 2053, and the 
preceding articles of the C. C, and no " for- 
mal law '' has added this to the number. See 
also Article 126. C. C. P. and Toullier, 2, 
No. 319. Carré 16. 64. Pigeot. 6. B, 2. page 
4. No doubt this Court exercise all Ihe 
powers of Courts of Equity, in England, but, 
by the Order in Council of October 1851, 
that is limited to cases where no legal remedy 
is provided by the Law of Mauritius (Article 
3). The Law of the Colony provides ample 
remedies by action of damages, or by a cri- 
minal prosecution for such a case as is here 
alleged, but in no respect proved. In point of 
fact, Lemerle never disobeyed the Injunction. 
It never entered into his mind to be guilty of 
such a thing or to shew the remotest disres- 
pect for the Court, what he really did do is 
candidly stated in his affidavit, and his narra- 
tive is fully supported by the other gentlemen, 
quite disinterested and quite incapable of 
falsehood. 

JUDGMENT. 

The writ of Injunction, as might be expect- 
ed, has been in use, in Mauritius, since the 
establishment of the Supreme Court, on its 
present basis, in 1852. It is obvious that 
every Court must possess the power of pro- 
tecting its own writs, by a suitable penalty 
against those who wilfully infringe them. It 
is a fundamental Rule, as to jurisdiction and 
powers, in all Courts of Justice, that omnia 
covcedi videniur sine quibus eaplicnri nequit. 
There can be no doubt^ therefore, that, were 
we satisfied that there had been here a delibe- 
rate cont( ropt of the order of the Law, it 
would have been our duty to inflict a suitable 
punishment, which would propablyhave been 


^ by attachment of the person of Lemerle. But 
before taking such a step, afiecting the perso- 
nal liberty of a party, a Court of justice must 
have sure grounds to go upon. 

It must, not only, have reason to suspect 
that the party has been playing at the hazar- 
dous game of disobeying the order of a Court 
of law, issued for the protection of his neigh- 
bour's legal rights, but the judges must have 
that amount of legal evidence which leaves no 
reasonable doubt on the mind, that he actually 
has wilfully infringed the Injunction : 

We are of opinion that such clear and deci- 
sive proof has not been submitted to us, in 
this case . Lemerle would have acted a wiser 
and more prudent part, if he had religiously 
abstained from interfering with the locality in 
question, till his legal righto had been ascer- 
tained, in due course of law ; butin derter- 
miuing the enly issue which is now before us 
viz : has it been proved that a contempt of 
Courts by breach of Injunction, has been 
committed, we say that we are not satisfied 
with the evidence in support of the charge. 

The Rule must, therefore, be discharged, 
but without costs. 


Supreme Court» 

Contrainte par corps, — Ord. No. 23 db 
1856. 


Caption of the body,— Ord. No. 23 or 
1856. 


Number of Record : 8067. 

SCOTT & Co. Plaintiffs 

Versus, 

ROUILLARD & Ors. Defendants, 


Before : 
His Honor the Chilf Judge and 
The Honorable Sir J. E. Remono 1. P. J. 


CAUSE UNDEFENDED. 


G. B. Colin, — of Counsel for Plaintiffs. 
E. DucRAY, — Plaintiffs' Attorney. 

Where an obligation,iQ the following terms» 
was added at the bottom of an account of fur- 
nishings to a sugar Estate, the Court held 
that, under the Ordinance No. 23 of 1856, 
caption of the body limited to 3 years must 
issue. 

The obligation was as follows : 


" Approuvé le compte ci joint 8*élevant à la 
somme de sept cent quarante et uu^ piastres. 
Accepté à payer au domicile de MM. B. & Go. 
' à la fin de Jauyier prochain. 


u 


" A MM. D. & Co. où ordre. 

*' Port Louis Ic 3 Octobre 18B2. 


t< 


E.L. 


'^ Nous garantissons notre signature en ca- 
pital et intérêts jusqu'à p.irfait paiement. 


'' t Février 18G2. 


"D. &Co." 


Supreme Court. 

Cours d'kau, — Titres m: propriktr, — 
Preuve kcrite et par tkmoins, 

Rux OP WATER,-— Titles or ownership,— 

DOCUMENTARY AND ORAL EVIDENCE. 


Number of Record : 4284. 


DUBOIS, Plaintiff. 

Versus, 

S A Ï S S E, Defendant. 


Bf fore : 

The Honorable Sir J. E. Kkmono, 1 P. J. and 
The Honorable >i. G. Bestel, 2ud P. J. 

G. B. CoLi.Vj— Of Counsf^l for Plaintiff. 
E. BouLLK, — PlaiiUiiTs Attorney. 
L. Arnaud, — Of Couusel for Defendant. 
A. C H au vet. — Defendant's Attorney. 


4M February 18G2. 


Plaintiff and DeftMul^nt, proprietors in the 
District of Plaines Wilhems, claim before this 
Court the exclusive o^v^er^hip of a sliare of 
V, a ter, furnished by a canal running from the 
Plaintiff's premises to the Defend aiit's. 

Parties appeared on the tenth of "^Tarch 
1858, before the District j\Tagislrate of Plaines 
Wilhems, upon tlhi question of possession, 
which was decided in favor of Sa'isse, who was 
ordered to be re^iored in thp enjoyment of 
the run of water, whicli he has enjoyed from 
the 27th day of November 1836 to the 18th 
day of February 1858, with costs. 

The °ame paities appectr before this Court, 
upon the qnostion of the right of property to 
tlie share oi water, the possession of which 
was submitted to the District Magistrate as 
above mentioned. 

The Plaintiff alleges that, by a certain to- 
leration, the said w^ntev was allowed to run on 
the Defendant's premised. 

The Defendant maintains that the said 
share of water, haviug been for a time, beyond 
the memory of man, always luuning on the 
Estate of Defendant, and been owned by the 


I said Defendant and all thp previous owners of 
the same Estate, now belongs to him. the 
Defendant, as the lawful and rightful owner of 
the said share of water and not by a certain 
toleration. 

Dubois, fhe Plaintiff, presents, as evidence, 
the titles of his property of twenty eight acres 
of land, in the District of Plaines Wilhenis, 
traced back, for three acres of land, from 1753 
to 24 Brumaire an 4, and for 25 acres of 
land, from 1785 to Ist August 1856. 

One of these titles, dated the 28th January 
1845, containing svle by Em.. Mariette to 
Auger, mentions the enjoyment of a prise 
d'eau, in a clause which runs as follows : 

" Est comprise en la présente vente la 
jouissance, en toute propriété, d'une prise 
d'e:.u alimentée par un canal commun avec 
les propriétés L.bel et Bouch<;t, et dont la 
division est à l'angb.^ du terrain présentemeut 
vendu, lequel jest, dans toute sa longueur, tra- 
versé par la portion de la dite prise d'eau re- 
venant à la propriété Lebel. Auger supportera 
ce. te servitude, ainsi que les vendeurs en 
étaient eux-mêmes t^nus, étant bien entendu 
que M. Mariette se réserve le droit à une 
prise d'eau, à prendre du trop plein du bas- 
sin qui existe devaut la maison, auquel bas- 
sin est adapté à cet effet, un tuyau de plomb, 
servant de conduite, que M. Mariette entre- 
tiendra à ses frais, ainsi que le réservoir et 
les autres accessoires.'' 

In a deed of exchange, between Mrs. Fol- 
liard and ]\rrs. Rampai, on the 11th of Fe- 
bruary 1856, we see the sale of the property 
of the eight acres of land, and the following 

stipulation : 

'' Ensemble les autres appartenances, et 
principalement la jouissance, en toute pro- 
priété, d'une prise d'eau alimentée par un 
canal commun avec les propriétés Lebel et 
Bouchety et dont la division est à l'angle du 
terrain habitation ci dessus designé, lequel ist 
traversé, dans tente sa longueur, par la portion 
de la dite prise d'eau revenant à la propriété 
Lebel, seivitude qui devra être supportée par 
M. Auguste Dubois, ainsi que Mme. Rampai 
y était elle même tenue." 

In the other titles of the property alluded 
to by Dubois, we find no mention of a prise 
d'eau upon the plot of ground successively 
transmitted to Dubois. 

Suisse, the Defendant, justifies, by title, 
that he is, from the eleventh of May 1853 up 
to December 1842, the successive proprietor 
of the plot of grouiid having the enjoyment of 
the prise d'eau in dispute. 

A deed, dated of February 1792, produced 
by Saïsse, shows that Laurent and Flenriau, 
on selling to Auguste Lebel 27^ acres of land. 


»* .^ 
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in the District of Plaines Wilhems, took the 
obligation : " De fournir à Tacquéreur, ses 
hoirs et ayant cause, une prise d'eau sur la 
portion- du terrain présentement vendue^ à ses 
frais et dépens." 

Saïsse also produces a deed, drawn lip hy 
Deroullede notary public, the third of January 
1830, containing the sale of the plot of ground 
of27i acres, wherein it is stipulated, by Mrs. 
Larmand, vendor, that. *' Est aussi comprise 
en la présente vente une prise d'eau d'un pouce 
dont le canal existe sur ladite portion de ter- 


rain. 


From the evidence of Saïsse, it is proved 
that he, Saïsse, has the right of Philip Au- 
guste Lebel;moreover,iu the evidence present- 
ed by Dubois himself, we ascf»rtaiu that fiCt, 
which is also established by E'ti. Mariette, a 
preceding proprietor of the plot of land, now 
belonging to Dubois. Mariette, the vendor to 
Auger, who afterwards sold to Mrs, Foliard, 
stipulates that the purchaser Auger '^ ^uppor- 
** tera la servitude, aind que les vendeurs en 
** étaient eux-mêmes tenus " in lavor of Lebel. 

These written evidences, presented by both 
parties, prove an anterior right, on behalf of 
Lebel and his ayant droit, in the canal, for 
which a servitude was created upon the land 
of Dubois and his predecessors ; Mariette, in 
the deed of sale, has positively specified that 
servitude and imposed upon his successors the 
obligation of supporting it. 

The witnesses heard in this case have not 
and could not determine the right of the par 
ties to the canal above mentioned. They only 
relate what took place, before their eyes, that 
is to say, the passage of the canal from the 
land of Dubois to the property of Saïsse. 

Gustave Henry declares that Dubois takes 
water from the canal by meaus of a small 
leaden pipe. 

Hortensia Ficherai eays the same thing and 
adds ihat Saïsse has broken the pipe. The 
witness states that the canal entejs Dubois* 
land, at one corner, passes through a small 
pond in the gardens, and then goes to Saïsse 
by the opposite corner. 

Amédée Hugnin also establishes the passage 
of the canal, through. Dubois to Saïsse, by a 
division into parts of the canal des Plaines 
Wilhems, one for Bouchet now Brownrigg, 
and the other going to Saïsse. 

Brownrigg traced the direction of his canal, 
and of another passing through the land of 
Dubois, 

Louis Reaux, an old inhabitant at Plaines 

Wilhems, states that he has known since 

1820, Dubois* land, formerly belonging to 

Garry. Saisse's land in 1820,belonged to Lebcl 

. The canal crossed Dubois, land, at that time, 


and came to Lcbe^ Garrv now Dizbois, in thaH: 
time used the water aiul, except what he re- 
quired for his Wciuts, tlie whole of the water 
went oa to Lebel, who had constructed three 
bassins to recover the water ; the state of 
thinir"? continued down ^o Bourrrllv's time. 
A puisard watered die gardien of Garry. 

Dclpfiine Finetle li.jws, since 40 years, 
Sfiïsèc's land, in Piainci Wilhems, and aljso 
the canal bringing wat- r into the said land. 
She was in iho service of 15ourrellv. The 
water, which reacliLS S ï-se, came from the 
main road, erosscs Du'iDis' land, iind it wda so 
during th^ whole of her stay there, .that is, 
until 1840. 

Those oral evidence?, we repeat, have not 
spoken respecting the rights of properly of 
the canal in disputejthey only trace the cuurse 
of the water. 

We have however a witness, Z\l, E. Maritte, 
who represents things in a diifcreut mai.;ier. 
He declares that, in l<Si2, he was praprit ior 
of Dubois' land, at Plaines AVilhcniS. : ne 
canal running throuo:h that land is riiailt; by 
the hand. of men, in masonrv. This canal (!i(i 
not go into Saisse's land. He, Mariette, tcok 
from the canal as much Wtt-^r as he rca.iit-f. 

A. ' 

and sent the surplus to hia Lvjii?age. Ho iK<td 
that wat^r without let or trouble. He sold 
the water **en toute propriété.'^ He purciias- 
ed from Bourelly and bold lo Auger, 

The evidence of M. Mariette proves ovM a 
want of memoiy, because it is contradicted 
by the insertion, niado in liis deed of sale to 
Anger, in which he sold a '' prise d'eau ali- 
mentée par un canal c orn.i un a\ec les pro- 
priétés Label et Boncliet;"' aud he therein 
imposes, to his purchaser A"i>cr *• de suppor- 
ter la sevviiu.io en f.ivctir <•..•■ ayant droit de 
L' bel, ainsi que les veiuliuts en étaient eux 
mêmes tenus." It is proved,- by ail the do- 
cumentary evidence pro Inn -d, that the right 
of Lebel, or his ayant droit, to the property 
of the share of water aUudod to, dates as far 
back at least as third F.d)rnary 1792, whilst 
the existence of the allege 1 ri^'ht of Dubois to 
the same water, is only quota] by Mariette, 
in his sale to Aug^r, of tlia 27th Januarj'- 
1845, in which however ho n!>o speaks of the 
anterior right of the ayaut droit de Lebel. 

This analysis of the dociinientary evidence 
clearly shews the owner-diip ( f the canal to be 
in Saisse; and lest it shuu'd be inferred that, 
in the strict exercice of his right, baisse 
might be tempted to deprive Dubois of the 
advantage, hitherto enjoyed by him, of the 
use of the water, as it crosses his land , Saisse 
has requested that the following entry might 
be made, as to the use of the water, viz : that 
he acknowledges the right of Dubois to take, 
from the canal crossing his Estate all the 
water necessary for the use of his garden and 


16 


other domestic purposes, but not for tbe pur- 
pose of irrigating his plantatioûB. 

The Judgment of this Court is that the 
Demand is dismissed with costs. 




^npreuie Conrt. 

Vente de paktie indivise d'une proprikt^ 

SUCRIÈRE, SUIVIE d'UNE SOCIÉTK CIVILE, — 
DÉCONFITURE DES ACQUKREURS, CESSION DE 

Biens et accord avec les créanciers, — 

DEMANDE EN RÉSOLUTION DE VENTE ET DE 

BOCiÉTÉ,— Intervention des créanciers. 

Sale op undivided part of a Sugar 
Estate, accompanied by a Civil partner- 
j^Hip, — Insolvency op purchasers, Cessio 

BONORUM and arrangement WITH CrtKDITORS, 

— Cancellation of sale and partnership 
prayed for, — Intervention of creditors. 

Number of Record : 6557. 

PRÉAUDET. PlaintiflF. 

Versus 
A. MARIETTE Se BOULLE. Defendants. 

LANOUGAEÈDE &E. MARIETTE. 

[Intervening parties. 

Before : 

The Honorable Sir J. E. Remono Ist P. J. 

The Honorable N. G. Bbstel 2nd P. J. 

Hble. H.Kœnig,— of Counsel for Plaintiff. 
J. Pigneguy,— Plaintiff s Attorney. 
E. LecléziÔ,— of Counsel for Defendant. 
J. B. Colin— Y of Counsel for intervening 
- A. Legall— J parties. 

B. BouLLÉ. \ ^ttornies for same. 
G. Tessier — J 

4th March 1862: 


Bv a notarial deed, before Pelte notary 
public, dated the twenty fourth day of May 
1858, Peraudet, the PI dntiff, sold to Arthur 
Mariette and Jean Alfred Boulle, the Defen 
dants, (two undivided fifths each,) the four 
undivided fifths of a Sugar Estate, known 
under the name of Vaucluse, situate m the 
District of Plaines Wilhems, with buildings 
machineiy and all appurtenances, in conside- 
ration of a price of ^^73,259, 48. 

The purchasers promised ftnd hound thena- 
•elves, jointly and severally, to pay to certain 
persons, holding mortgages on the said Estate 
VaucluseM the aforosaid instrument named, 
and in the manner set oat^in the said instru- 
ment, with interest ; plus a further sum ot 
* 10,000 after the complete liquidation ot an 
the various mortgages claims affecting tne 
Estate Vaucluse. Marietta and Boulle, the 
l>efendants,in the same deed, declare to accept 


a contract previously agreed, between the 
Plaintiff and the Mauritius Savings Bank, 
with respect to a loan intended to be made, 
for a certain sum of «19,109, 18 destined to 
pay certain mortgage creditors of the Estate, 
in the same instrument named, which said 
sum is to be paid with subrogation, in favor of 
the said Mauritius Savings Bank, into the 
said creditors, rights and privileges. 

Although the aforesaid loan was duly made, 
the Defendants have not paid to the Mauritius 
Savings Bank, as they had promised, the 
interests due, at nine per cent per annum, 
amounting to the sum of ^ 879,82 c., and 
proceedings were instituted to enforce payment 
of the aforsaid amount, especially by the sei- 
zure and sale of the Estate Vaucluse. 

The said Mauritius Saving's Bank stands 
in the right of widow Stmieville, who held a 
vendor's right upon the said Estate Vaucluse 
by the cancellation nud annuUation of the sale 
of the said Estate. 


The Plaintiff further averred : 

That by a notarial instrument of the 20th. 
day of May 1868, a civil partnership was 
entered into, by Plaintiff and Defendants, for 
the working and cultivation of the Estate 
Vaucluse, Bud this for the perriod of ten 
years, to reckon from the 24th day of April 
1858. 

That one of the conditions of the said part- 
nership was that, in consideration of the aban- 
donment, by the Plaintiff to the Defendants, 
until complete liquidation of the debts of the 
Estate Vaucluse, of his, the said Plaintiff s 
share, in the income of the said Estate, in 
order ^hat the same be applied to such li- 
quidation, they the said Defendants agreed to 
pay monthly ,to the Plaintiff, the sum of «100, 
which said sum was to bej considered as part 
of the general expenses of the Estate. 

That the Defendants, although requested 
and summoned so to do, have not paid tc^him 
the sum of «100 due and claimed since the 
24th of Novembei last. 

That since the date of the aforesaid sale 
and partnership, the Defendants have become 
and still are wholly unable to meet their ha- 
bilities, and have allowed numerous judgments 
to be given against them, submittiog the 
Plaintiff who has been thereto compelled, to 
to pay to certain creditors, holding mortgages 
on Vaucluse, namely to Mrs E. Gallet, 
Gallet Junior, Widow Eurcy Gallet, and to 
Mrs Emilien de Boucherville,the interests,due 
to each of them, on the said mortgages, since 
the 5th of June last, which interest the De- 
fendants refused or neglected to pay and 
satisfy. That, in consequence of their, tue 
Defendants, refusal or inhability to satisfy a 
personal claim of «1047.70, recovered against 
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^hem by one Victor Lanougarede, by a Judg- 
ment dated the twentieth of November last 
pa8t,the four fifths of the Estate VaMchwe, be- 
longing to the sai d Defend ants.have been seized^ 
by and at the request of Victor Lanougarede. 
' That Defendants, although requ<e8ted and 
ftummoned so to do^ hare not caused to cease 
•the proceedings instituted by the said Vietor 
Lanougarede. 

That such sale, if it were to take placei 
would render him, the Plaintiff, co owner of 
Vaucluêe, together with strangers, which faot 
would be an inconvenience, never contempla- 
ted by him, at the time of the sale of the 
ibur individed fifths of Vauclufe, to the 
Dc-fcndants, and of the partuerdhip between 
;partiea. 

The Plaintiff therefore prayed that the sale 
made by him to the Defendants and, as a 
iCon&cqtience,the civil partnership entered into 
be annuled cancelled and declared to be with, 
«out force and effect ; and that he, the said 
Plaintiff, do resume thn entire ownership of 
the four fifths of the said EHate F^itc/tf^e.free 
ffrom ail charges and liabilities to which the 
same may have been incumbered by the Defen- 
<âunts,with costs. Reservations were made by 
Plaintiff for claiming damages for the several 
breachs of i;heir agreement. 

This Declaration was filed in the Registry 
the twenty second day of January 1861, 

On the 28rd day of January 1861, the 
Defendants, by Leclésio their Attorney^ filed 
their Plea in the Registry. 

In answer to Plaintiff's' Deolaration^ they 
say that Pliintiff has no right, title or capacity 
to sue for the cancellation and anouUation of 
sale of Vaueluse, and of the partnership 
existing between Plaintiff and Defendants^ as 
in the said Declaration explained. 

A nd for a second plea, the Defendants said 
that they are not indebted, in manner and 
form as alleged in the «aid Declaration. 

And for a third plea the Defendants said 
that Plaintiff has, in hand, a quantity of sugar 
niifte at Vaucluse^ and for which Plaintiff has 
rtoACCOunt with Defendants. 

Wherefore the Defendants prayed that the 
Plaintiff's action be dismissed with costs. 

Lanougarede and Emile Mariette, upon 
application to this Cocirt,obtained, as creditors 
of iVlHiiette and SouUc; to intervene in this 

Muit. 

On the 28rd day of May 1861, Mariette and 
BouUe stated that all their creditors had 
accepted an arrangement proposed by the 
latter, and prayed for leave to withdraw the 
petition ,in Ceaaio Bonorum filed by them. 


The said petitioners obtained to withdraw the 
said petition* 

Lanougarede and ïimile Mariette^ interve- 
ning parties, maintained the motives of the 
opposition of Arthur Mariette and BouUe, to 
the demand of Préa4idet^ iùt cancellation of 
the Estate Vauclnse* 

On the 4th day of December last, Jean 
Alfred Boulle was heard, in his personal ans- 
wers ; and on the eleventh day of the same 
month , Henry MoBtocchio,Ëngdne Mancel an d 
Albert VillacoUet were heard as witnesseat 

Plaintiff and Defendants and intervening 
parties argued on the diffisrent questions raised 
by them. 

Plaintiff argned that Arthur Mariette and 
Jean Alfred Boulle» who- purchased the four 
fifths of the Vaucluse Estate, for and in consi- 
deration of a price of £72,259,48,Mhich Arthur 
Mariette and Boulle promised and bound 
themselves jointly and severally to pay, to 
certain persons holding mortgages on Vaucluse 
Estate, in the manner specified an determined 
by the said notarial deed, with interests, hme 
not strictly fulfilled, at least to a considerable 
extent, the obligation taken by them, fiome 
interests have been paid to the Saving's 
Bank, and though no creditor, at present»Bues 
for payment of his debt, it is a personal obli. 
gatiouf t^en by Mariette and Boulle,toward8 
Préaudet, who may sue for the payment of 
them. Arthur Mariette and Boulie were 
during sometime.so convinced of their impos- 
sibility to meet their debts that they had re- 
oonrse to a Cessio Bonorum as their only 
remedy. They have withdrawn tKesaid ^Cessi« 
Bonorum but have not shewn that they posses 
anj mean of satisfying their creditors. Préau* 
det then is entitled to demand thecancellations 
.of the sale which he made, in order to tree 
himself of all his debts» and the intervening 
parties cannot set aside or stop the effect of 
the mortgage obligation .of their debtors^ io 
the hope of getting paid themselves, and it is 
not unreasonable^on Préaùdet's part^ tojrefusjp 
his consent to such a pretention. 

Whereupon the Court is of opinion that the 
sale made by Lonis Julien Ernest Ouyomard 
Préaudet dto Arthur Mariette and Jean Alfred 
Boulle, on the a4th dftv of May 1858, cf the 
four undivided fifths of the Estate Vaucluseg 
is cancelled ; and further that the Plain- 
tiff do resume the entire. ownership of thefome 
undivided fifths of the said Estate, free and 
unincumbered of all charges and liabilities, oa 
the part of the Defendants Mariette and Boul- 
le^ and as a necessary consequenoe of the said 
cancellation, the civil partnéship entered into 
between parties, for the working of the said 
Estate Vmucluêe, is also declared null aod qf 
no effect. . 

Costs against Defendants Mariette an^ 
Boulle« 
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C#Hrt ^ BMkraptcjr. 

Certificat, de seconde classe ne devant 

AVOIR force de loi QUE NEUF MOIS APSàs 

la date du juoement. 
Certificate of the second class granted 

BI7T NOT to issue TILL THE BXPI&Y OF NINE 
MONTHS. 

Bankruptcy T. SCHMIDT. 

Before : 
His Honor the Chihf JudoBj Commissioneir. 

Official Assignee^E. J. Hercheroder. 
Creditors' A esignee, A. M arousssm^ 

S. J. Douglas^— of Counsel for Bankrupt. 
C. La BORDE, — Bankrupt's Attorney. 
A. LsGALL, — of Counsel for Assignees. 
S. DuviviER^-^Attorney for creditors' As* 

[signée. 

^h February 186^. 

This was an application^ by the Bankrupt, 
for a Certificate. 

The motion was resisted by the Official 
Assignee and by MM. Thomas, Lachambre ft 
Compauy, of Paris« who figured in the Bilan 
given in by the Bankrupt^ for a debt of 
iS2611,54. They were represented, in the 
Colony, by Arsène Maroussem^ Merchant, 
Port Louis, Creditors' Assignee, who ako 
etpposed in that capacity. 

The debts, admitted by the Bankrupt, ag* 
gregate to £34,549,29 c. ; he stated his assets 
at «17,211 65 c. The actual dividend would 
not exceed some pence per pound. 

Varioas points, m the conduct of the 
Bankrupt, as a trader, were pressed against 
him in the discussion. The following short 
narrative of the facts is sufficient to explain 
the grounds on which the Court proceed to 
dispose of the case. 

The business had began in 1851. A part- 
ner en commandite put in the whole stock, 
amounting to £6000. Schmidt contributing 
his *' Industry, " and taking the whole char- 
ge of the concern. The duration of the 
society was for 8 years, but it was not dis« 
continued or wound up at the close 
of that period. The *'affiiirs,'' as the 
Bankrupt himself stated in his examination, 
without being at any time *' very flourishing, 
** went on pretty well until last year (1862.) 1 
^ cannot state what period of last year. They 
'' were not flourishing- for one year, before 1 
' suspended payment. It was on the 12th 
'* December last, (1860) that I was obliged to 
" stop my payments, because a warrant of 
» arrest had been served upon me,and having 
<i obtained a delay of 24 hours, I placed 


'* myself immediately under the prot^^etion of 
'* the Court. 1 had, for pome months before.. 
" been in difficulties, but I had alw lys hoiitcl 
<<to be able to arrange my affdirs." 

In fact the Bankrupt had been served with 
Wf^ts, in the previous month of Ji*ne, or about 
that time, and this continued down to Decern 
ber; certain goods, (wine% corks, candles^ 
&a.), to a considerable amount, which he had 
ordered from Messrs. Thomas, Lachambre & 
Co., of Paris, arrived in Mauritius in No-- 
▼ember 1860, by the ship Ida, of Bordeaux, 
and were delivered to the Bankrupt, on his 
granting biUs of exchange for the amount. 
He immediately placed a large portion of 
these goods {S 1875 worth, «ccording to his 
own valuation) under dock warrants, anil 
pledged them to a M. Boisson, for a loan, tiif 
31st January following of .glOÔO. He actual- 
ly received only S889.84, the difference being 
deducted for interest and commission. The 
money so received, by the Bankrupt, was 
applied in retiring a bill of ^500, on which 
no proceedings had been taken and in» paying 
several small accounts. 

On 12th Deeember subsequently, he ob- 
tained from Maroussem a renewal of the bill,, 
first falling due, for the consignment per 
Ida, making no mention of his having pledged 
a large portion of that very consignment, on 
the terms above mentioned , and when Ma- 
roussem, on the 1st December, called at the 
Bankrupt's place of business, to receive pay- 
ment of the said bill, he found the store was 
closed and Schmidt was not to be seen, to 
avoid incarceration by a creditor. He pc 
titioned this Cou/t for protection, proposing 
an arrangement.. 

The goods under dock warrant were ulti- 
mately sold by Boisson, and left a balance of 
«8187, payable to the Estate of the Bankrupt. 
The accountant employed iui the case, Mr. 
Dsscroizilles, gave a vei y distinct account c 
how the business books had been kept : 

RAPPORT SUR LES LIVRES. 

JoiriLNAUX. 

'' Les journaux sont tenus régulière mei 
et d'après les principes généraux des double. 
entrées,ou en partie double. Mais ils ne sont 
point écrit» cependant jour par jour. 

'* Ils renferment une balance : 

Au 31 Janvier 1852. 
Au 31 Janvier 1853. 
Au 31 Janfier 1854. 

'' Mais du 31 Janvier 1854 au 31 Juillet 
1858, il n'y a eu qu'une balance de faite, e 
du 31 Juillet 1858 au 81 Juillet 1860, le 
livres n'ont pas été balancés,. 
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** Led soldes, aa 81 déceuibre 1860^ ont été 
déterminés cependant, d*après les 2 états de 
débiteurs et créanciers arrêtés au 31 décembre 
1860; mais les comptes au Grand livre n*ont 
pas été clos et ouverts à nouveau^ la balance 
oa les deux états ci dessaa n'ayant pas été 
rapportés sur le journal. 

» 

'^ Les articles de caisse et de livraison sont 
passés en bloc, pour tout un mois, de sorte 
que pour trouver les dettes et les sommes par- 
tielles, composant le total du mois, pour 
chaque déoiteur ou créancier, il faut recourir 
de nouveau aux livres auxiliaires. 

^' La stricte régularité exige que les articles 
soient passés jour par jour, il est vrai, cepen- 
dant, l'on a adopté généralement l'usage 
de passer, semaine par semaine ces articles, et 
même mois par mois, lorsqu'on n'a pas un 
grand courant d'affaires; mais les dettes de 
paiement et de livraison et leur détail doivent, 
au moins, Ogurer au journal, autrement on 
est obligé d'avoir recours aux livres auxiliaires, 
elle journal tenu d'une manière irréprochable 
est destiné a les représenter et remplacer au 
besoin.. 

«B^NDS LIVRES. 

*' Les Grands Livres me semblent correc- 
tement tenus, q,uoique sans détails. Ils sont 
balancés aux mêmes dates que les journaux ; 
ils n'ont point été balancés régulièrement 
depuis le 31 Juillet 1858, c'est à dire qu'il n'y 
a point de balance de clôture au 31 Décembre 
1860 ; celle de vérification à cette date n'ayant 
point été rapportée encore sur les livres ; ce 
qui aurait rendu la vérification mathématique 
plus facile. 

LIVBES^DB CÀISSB. 

•IL 

^' Ils me paraissent convenablement et cor- 
rectement tenua, mais la caisse n'a été balan. 
cée, chaque mois^ que jusqu'en Octobre 1859. 
Depuis cette époque où elle balançait par 
^166, jusqu'au 31 décembre 1860, Fo. 98,elle 
n'avait plus été balancée. Les recettes, pour 
ce laps de temps, s'élèvent à <8108,432,00 
et les paiements, dans le même 

temps à ... «18,418,770 


tf 


Laissant la balance de 


«8,23 


'* Depuis le 31 Déeembre 1860 jufiqu'aa2 
Avril 1861, Fo. 98, les recettes, y compris 

la balance, sont de «256,53 c. 

et les paiements a'élèvent à «249,76 

m 

^ Ces deux livres contiennent généralement 
les détails et sont bien tenus. 

X.IV&H8 DÉBITEURS DIVERS^ 

''Les 4 livres de débiteurs divers renferment 
les comptes des débiteurs de la maison, depuis 
le commencement de ses opérations ; ils sont 
tenus commele sont généralementde tels livres 
chez les marchands. 


LIVRES DE COMPTES COURANTS. 

** Sous le Vo. 16,esifite le livre des comptes 
courants^ lesquels sont écrits du Fo. 1 au Fo. 
15. Je remarque que quelques comptes ne 
sont pas balancés et que les additions ne sont 
même pas faites. 

LIVRES DE LIVRAISON OU MAIN COURANTE. 

" Dans les livres sont inscrites,] our par jour, 
les ventes faites au crédit, à Divers, lesquelle» 
sont ensuite transportées au Débit de chacun 
aux " Débiteurs di-vers " ;. ces livres me pa- 
raissent convenablement tenus. 

LIVRES DE VENTS AU COMPTANT. 

** Ce sont 4 livres qui contiennent les ven- 
tes au comptant^ les recettes et^en deductioui, 
certain paiements. 

" Us servent ainsi de notes de caisse. Les 
ventes au comptant y sont portées en bloc, 
sans aucuns déteila et même pour plusieurn 
jours. U serait doue impossible de déterminet 
la quautité et la nature des marchandises sure- 
ties, d'une date à une autre.. Chez les roar 
chands détaillants l'usage est de parler lei 
ventes au comptant sans détails ; néanmoiii 
il y a des excepiioue. 

CARNET n'ÉcnéANCE. 

" No. 29. Ce livre commence seulemcn; 
en janvier 1858 et fiuiten Dec. 1860. .11 ren- 
ferme la note des billets à recevoir et k payer,, 
mais seulement depuis Janvier 1858. Ce livre 
me semble tenu convenablement. 

LIVRE DE FRAIS DIVERS. 

" Ces livres contiennent la note et le détai 
des frais divers payés joarnellpment pour lea 
compte du n^agasin tels que charrois, gages^ 
avis de Gazette, &a* Ces frais sont eu^uite 
rapportés aux livres de Cais.^&et au Journal.. 

'' Les chif&es des deux états de Débiteura 

. et Créanciers, au 3 Décembre 1860, ou de la 

feuille, s'élevant à ^41. 772,06 me paraissent 

représenter exactement les soldes de Grand 

Livre' et d^s divers comptes non balancés. 

** L'état du 11 février 1861 ne correspond 
pa9 à ceux ci 'dessus l'actif s'élevant à S \ 7, 211 
et lé passif s^élevant à • «836,964 

'* Je remarque que M. D'Etienne,quî figure 
sûr l'état du 31 décembre 1860, comme créan- 
cier de ^4027,70 ne figure pas à la copie dû 
Bilan déposé le 11 Février 1861. 

'*Si les livres avaient été balancés chague.année 
comme cest Vusage constant, je les aurais alors 
trouvés généralement tenu* d'ne manière" 
convenable pour des livres u de Commerçants. 
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JUD&MBNT. 

It cannot be dovibted that the conduct of 

the Bankrupt, in his dealing with MesssrH J 

'Thomas. Lachambrc & Co., was not only most 

disingenuous* but highly culpable He was 

indifficulties of the uiost serious descriptian, 

many months before the arrival of the Ida; 

.and even at an earlier period, his position, as 

a trader^ appears to have been quite hopeless. 

He took delivery of the goods neferthélesny 

from the Ida, turned a large pnrt of these 

goods into money, by pledging them at an 

«Bormous loss, applied the funds so received 

in payment of debts^ by no means pressing, 

4tnd without the slightest hint to the agent of 

Thomas, Lachambre & Co. of the true state 

of affairs, prevailed on him to renew one of 

the bilis which the Bank had granted for the 

goods received per Ida. Thus these creditors, 

and in truth all the creditors eiceptiag those 

whom the Bankrupt has favoured by paying 

after he was insolvent, have been sacrificed. 

The Bankrupt ought to h »ve stopped pay- 
ment, before he did so. A trader is not bound 
to cease trading merely because he is in diffi< 
cnlties, if there is a fair and honest prospect 
of his being able to extricate himself, he is 
entitled to go on with that view. But where 
he has continued trading, after all reasonable 
chance of his retrieving his affairs has ceased, 
and had thus gone on squandering the funds 
which should have remained for his creditors, 
he cannot be allowed to receive an uncondi- 
tional certificate. 

That 'is ti mark of good conduct entitling ^ 
bankrupt trader to take his place again and 
at once, in the mercantile community without 
paying his debts. The books kept by the 
Bankrupt, though not free from all defects 
are, on the whole, not unsatisfactory as we 
have already seen. The journal was not indeed 
written day by day and the balance are defec- 
.tive, slump sums are sometimes given with- 
out full details^the Ledger and Cash Book are 
also exposed to some omissions of the same 
description ; the book of sales for ready money 
is not quite complete,and the Bill Book begins 
only in January 1858. 

It may not bë altogether easy to define 
with precision what books a trader, by the 
existing law and practice of Mauritius, is 
positively bound to keep, in all cases ; but this 
may be safely said that when the journal spe- 
cially, and the other leading business books, 
usually kept by traders (and existing in this 
particular case) are plainly so ill kept or de- 
fective that his transactions cannot be disco- 
vered and checked, an immediate Certificate 
cannot be looked for by the Bankrupt. 

Looking at the circumstance of the present 
case, Certificate of the 2nd class only can be 
^ranted^ and that not till the expiry of nine 
calendar months, from the date of this judg- 
ment. 

In the meantime protection is withdrawn. 


SspreMie Cevrt^ 

CESSION DE BIENS. — CONCOEDAT. OprOSITlOW 
d'un CREANCIER ALLEGUANT LA FRAUDE. — OrD.. 

No. 23 de 1856. 

Lorsque les créanciers d'un insolvabie ont signf^ 
à la presqu' unanimité un concordat ayaid 
pour hutde suspendre une demande en Cession 
détiens, un créancier alléguant la fraude 
peut s'opposer à r homologation dece condor- 
dat parla tour. 

Il riy a point fraude lorsque F on contracte une 
dette, sans alléguer des faits inexacts, et quo 
Von a du reste de ju tes motifs de compter 

sur son remboursement. 

». 

En matière de Cession de Biens, {Ordonnance 
sur les insolvables.) les plaidoiries orales 
doivent être faites par les Avocats et nonpar 
tes Avoués. 


Cessio Bonorum,* Arrangement under 

THE control of THE CoURT, — OPPOSITION OP 
A CREDITOR ALLEGINi» FRAUD, — OsD. No. 23 

OF 1856. 

Where an 4irranffement for p^ttin^ an end to 
the Cessio Bonorum was signed by nearly the 
whoe mass of creditors, a creditor alleging 
fraud oppose could the agreement, 

Where the debt was contr noted without alle- 
ging false statements, and with the reasonO' 
ble expectation of paying the same, the Court 
held that it was not contracted by fraud. 

In proceedings f under the Cessio Bonorum or 
Insolventy Ordinanôe,the pleadings in Couri 
must be made by Counsel, not by attornies. 

Oessio Bonorum* 
MAINGARD père& fils & CHEV&EAU. 

Before : 
His Honor the Chief Judob. 


^'~\ of Com 
* r tioners. 


Counsel for Pett- 


G. B. Colin, — ' 

A. LlONNBT, 

S. J. Douglas, 

C, Laborde,- Î p^^o^er's Attornies. 

E. DB ChAZAL,— e J 

W. Hbwetson, — Attorney for opposing ere* 

[ditora. 


20MlfarcA1862. 

In this case, M. G. B. Colin stated that, 
under sect. 35 of the Cessio Bonorum or In • 
solvency Ordinance, he had to move the Court 
that this Cessio Bonorum be discontinued or 
annulled. The aggregate debts of the Peti- 
tioners approached £300,000, and he held in 
his hand, a formal deed of consent, subscribed 
not only by three fourths in number and value 
of the creditors, but by the * whole body of 
creditors, excepting two, one of whom remain- 


«1 


r ed passive «nd inmeiive, tbe otbei'»wh<>3e d^ioi 
< W.1I ohIj s lôOO^he believed^iateiMlod to .opp<M 
ie ihe cDolk>B. 

■ 

. The seetton of ilie Ordinavoe 0D'<w]iùc1i he 
îhsLted ilia application, vis. : aeot. â^i» . ia* tb^sa 
terms. 

* '* A«y RgreeneUt nade pending or after the 
Cpt»io .BotM>rttm, between the I)^btor and 

t ihive ^Mirlha, ii» nnmber avd ^Yalue, of his 
erf ditortf, shiJI^ iUbjeet to* the af pro val at the 

't!cmrt,fb& biddiqg MfOn all the -crcidi tors. If 
tiia Conrt aha}Ldeeia«acb agreeni^nt reafeooar 
tblevt'taballxMrder th<' «aoae to be ftied aiijd en- 
Urfd;of Keeord, in the Uegiaii^.. aûd fhall 
f nribher order that thejaaid Ceaajo f^nûmm be 
\lii«M»attiuifd^«r. âiiiMiUed,iia. tkt ^aae may <he. 

,&a/' 


IL* I^«{j, 4ii'the Ceâaii>.of Mr* Aage HardjE, ' 
'^Iwethe ebHgetiona fw^te 'still larger, His 
Honor the Chief JuBtice gave effect to the ' 
arrangement of creditors, under this clause,- 
«nd the ptàetammsiB . tmttadiateiy bre^gbt to 

ia eloae. 

j 
< • . ' ■ 

Mr. Hewct90n, AttorQiey,ri8tagio atate.ihe 

«^396 t>f the opposing oreditor. 

.• Mfi. Do^uoMS, '^uhâtitute Pr^cweyr «»rf 
Advocaie General, objected to his appearaaoe^ 
«li^or«ni]»g the Conrf that it had been ruled, 
ou -a former oecaiion, aft^r comsujltation of the 

^ whole Judges, that uudcîr the Ctebtio Bonorum ' 
or Insolvency * Ordinance, parties mu^t be 
rapnespnted % .Coauael. With this protest^he 
h<){lnQ«^bje(Hionato Mr. Hewe^taguapp^ariiig 

«^«da^itbe pfe^mt oooasioQ. 

i HjsJIo^or ,ihe Chi^i< Judgb. \l 4giU. iook 
1:^1)10 ihcf matter. .![Uhe eaae.jiii^»go aniu the 
.9ie^ntÂinek 

♦ 1 • • , , . ». 

V ) Mr H4:w8TsoN : I r^preeeat Me«f rs T]»9Bi%8 

fjjiaçhainbfre^z;, Ço„ ^ef .Pai(is, who are creditors 

sti) th# iiffMuntcyf viRlW)0,aad they not: oi^y 

>ar9 40 parties fyi tbiS:$ilIege(l,arraBig«ittent,but 

■ith^./iay ;that t^teip. d£bt wie eontraeted hy 

irIVftHdjhnd the insolA»euta; havij^g. bought the 

,Vti«le*,(^irrtain guam)s) from tham, when thf\y 

■;rhad fbO reasonuaUe.firoapect of being able to 

]^y for the .f rice, ftnd on falae pret^ancea of sol 

venryi they are liable td be sent to prison* for 

-• peri/od not eioeedi^ig IB months. The.mat- 

t«*r is regulated by sect. 30 of the OrdiasAoe 

V which run a thus : 


^ "If it shall appear Ho the Court, that the 
■rçlîtîoner '^Hfis fraudulently "contracted any 
flcht^mong other modes, either by means ofi 
';faÎ8e pretences, or withoot i-easonable expêc 



twte^ition, in prisdn, for à period not excecd- 
n\g rs BjonfUe. Th»- opposuig creditor there- 
ijforc moved Tor leave to adduce evidence. 1^ 


Mr. DouGLàs, for the .XosolireAt Maiogaod 
the father ; 

The terms of section 85 are quite general 

and uQlimited. Notliingean be more reason* 
able than that the minority of creditors should 
for the ooHanxpa interest, be bound by the 
majority. The vague charge of fraud here is 
quite irrelevant at thisstage.ThelnsolvencyOr- 
dinance contempintes several tUfferent things» 
and is dearly divisible into parts. ï'ectiôn 35 
Standi by itself, ;and. has pothiug to da with 
sect. 30oi!deringa. punifhmeat by im^prison* 
meatyin oeftUo caRi«. I adtqiit that the char^ 
l«Bre ptefarredi might bear the right of ^ di.s; 
ehargei if we ?9^ôre procvediivg in that directioq 
hut we are moving under e sejper^U aild cate- 
gorical sectioifty having a diffi^-r^ot ooject;' ^Itor 
gether. I else admit tha( ^ny chacge gf firand^ 
ia getting iip the proposed discharge,, would 

ioTtt a relevant sP^t^eot of inquiry at this, ata,ge. 

» 

MtR LsoNNBT. for his client Maingard Fils^ 
^adopted ihe ajcgument of tiie, other .Cpuasel. 

His Honor THE Ceief Judge :lt is a some- 
what startliiig proposition to maintain that, 
ooder lectio» âo of this Ordinance, a charge 
of fraud» on the part of the Insolventi in con- 
tracting one or more of his debts, is not a 
relevant matter for inquiry. It is true the 
Ordiaanoe is of a somewhat composite descrip- 
tion, combining various, parts of the lav of 
Qemon de Biens of the Cades, with certain 
enaotmf^nts of the Insolvency Statutes of 
Ënghandi and also regulating Uie remedies 
open to creditors hy ^il^^ of Ëxchangjs, and 
other meccamile docapaents» i^iuat their 
;debtora« '' 

il 

Bu4aeC(t.85is.nQt, va ihe.,qpink>Q.6f th^e 
C'iùrt» so separated and detached /from the 
ether regiilationik of the Ordinance,^ particu- 
larly those ^borrowed from the French Iiâw,'as 
tQgiv^e thi&.cDfijority of the creditors, thersiii 
meotioaedj oomplete.cçiptrplover the^minori- 
.<^în ^ ojroumstanoes« |,;Therprovi3ion nqus'tj 
.think, be dealt tf^itii as iiofiar within the Cessio 
/that any thing contrary, to the hmne . foi, spe- 
cially required in the deh|ôr, must atfect any 
such projected discharge. Besides, if the pro 
feedings were really tainted with fraud, rhow 
^could the Gourttdeal with -the proceedings, ^r 
so important a matter as the agreemeAt,as raa* 
sonable? "In a case like this, where there, are 
three partnersi very delicate ^u^stions might 
'arise» as to the participation of one in the 
acts of the other» as the wrongful act of one 
party will not. in ordinary Jcircumstances, be 
«taken also as theaot of the other : Oulpa (met 
*'»UQM wctor^. ., . 

'A^ain, it is possible that t)\e discharge might 
take effet, though a punishment fiiiould be 
inflicted on the party or parties .who «may be 
proved^ beim^^ic^ted in:.tbe aIl^ge<jtJfrf\u(l ; 
theseare bpt speculations however, W»we need 
not anUcûï^tc matters ;which .aa ànvçs^ga'ft^u 


ii 


^mêtttm 


mm»m* 


of facts, ia each particfolar oaie, ean alone 
discloae. 

mie Petitictncrra withdrew tlfeir oppositibn 
to the proposal of the opposing creditors to 
bear a proof of their allegations; and the 
pjbtittonertfMaingard père and OhcTreaa were 
examined at length; 

judombijt; 

For*thé reasons which the Court h^ already 
stated, it saw little reason to doubt that the 
Court here, tak^n byMrs'Thoroas Larhaœbre 
and Co., was a competent and relevant one. 
BVit any formal decision of this <)uestibn of law 
ii practically unnecessary; for the view which 
the Court takes is that, on* the evidence addu. 
eed by the^ opposing creditor, it is not satisfied 
that the gnano in question was purchased in 
soch circumstances as to brin^ the debtors 
Xriihin the aforesaid Section 80 of the Ordi- 
nance. It was justly remarked, on the part 
of the opposing creditor, that 4be Pétitionner, 
in a Ceisio Bonorum, must satisfy the Court of 
his Bona JFideê: This is quite true, and the 
liw in the above section has declared that, for 
certain enumerated acts of fraud, the Petitio- 
ner shall undergo a term of imprisonmenti By 
the exaoaination of two of the Petitioners, 
Joseph Maingard' and Riralta' Chevreau, the 
opposing creditor has endeavoured to establish 
that,by the purchase of the guano in question, 
made on 23i^d or 26th October 18&1, hÇ 
Joseph Maingard, the whole three are so in- 
volved in the* alleged fraud, that' the Couit 
cannot consider or approve of the proposed 
arrangement with the general body of the 
creditors. Now, one thiug is quite dear that 
taking the whole assets of the debtors, on one 
side, and ttiëir whole debts and obligations on 
the other, and even allowing a high' valuation . 
of 'the Estate; a very'smalt balsnce, if any,' re- 
mains in their fiivor. No d<j«ibt considera- 
ble delay had been gtanted f6r the liquidation 
of those debts, by many of their creditors; 
anch delays often 'afford substantial velief'^to 
an embarrassed- debtor, but the fact is clearly 
ihat the financial positron of -the petitioners 
was as has just been stated^ 

Bat the strong point in their favoris thfs. 
Had the sugar crop of 1861 come up to any 
thing like what they were fairly entitled fb ex- 
pect, they would not have required to suspend 
payment. The petitioner Chevreau has de* 
posed, and theConrt sees ^ no ireason to doudt- 
the truth of the statement: 

" The crop of^the Estate was, in 1859, of 
about one million and five hundred thousand 
pounds of sugar, the Estate had then less men 
and less lands, and the ''matériel" was less 
oonsideraUe.' 

" The crop of 1869 was 2,4)00,000 pounds 
weight of sugar, and in 1861 the crop has 
heed 1,400,000 pounds weight In 1861 we' 


had one hundred and fifty acres of esnes ipor^^ 
to CQt,'th*in«in 1860 ; we' had also about 20^ 
men more, and the canes bad been* mannred 
with sixty tons of Peruvian guano,and fifty of 
Bblivian goano, more than the preceding y^ar, 
besides ibe usual quantity «uflchaboe* guauoi 

''•We anticipated, before the hurricane, that 
we would realize a crop rof three millions, we 
estimated it after the hurricane, at two mil'i^ 
lions û*e hundred thousand pounds, as we h<id 
nearly 1,100 acres of canes to cut. A roiHsom 
of sugar is worth £10,060^ ^peakiog in round 
numbers. Had ous anticipation been realiaed^ 
oor debts were redm^d by about ' £50,0C# 
more than the amount that wo had to pay in 
November and December ; we would not hate 
been, obliged then to aaspendoor^j pay meats 


«« 


The aame petitioner also deposed, that as • 
soon as they had reason t(T fear 'the shortness • 
of the crop of 1861, they took «sleps to naeet 
their creditors.^ 

" A* the date of eSrd October 1861% the date 
of the purchase of the guano, I had received 
about eight hundred and sixty thousand 
pounds weight of sugar, and considering the 
crop of the preceding year, which gave two 
millions four hundred thousand pounds weight - 
of ^ugar, we could fairly expect a larger quan- 
tity. At the s^me date, the year preceding, I 
b^d received about 1,164,480 pounds weight 
of sugar ; the crop of 18dl began one^ month ' 
hter .ban that of-1860. 

"The difference' between the crops was cer»> • 
tainly apparent in October,* but^l was then 
absent from my office, on account of illness. 
I wss so duriugthe whole mouth of October. • 
In the4iegtnning of November, on or about 
the sixth of- that months' I wrote to Mr Henri 
Maingard the|isther,a stranger to our conceni, 
in order that he should go on the Estate,and 
exttmiàe Ite eanes «nd make^an estimation of • 
their yield. He did so, oo the eighths On the 
9th 1 Went to see Mr Henri Maingard, and he 
told me that, in his opinion, the remainder of 
the crop would 'not exceed 4" i>0,000' pounds 
weight^' of suga r. ' We, the partners of Gfand 
Oarde, met at the said Mr. Henri Maingard'a 
place> and having put ourselves in presence of 
our situation^ and finding'that it was impossi- 
ble to continue working the» Estate with such > 
a small crop, we decided upon asking foir delay, 
from our creditors." ' 

It has been strongly argued that the debt • 
for thé guano was contracted by. false preteiv* 
ces^ in respect the purchasing partner, Mr. 
Joseph Maingard, did not iu&rm Mr. Ma- 
roussem, agent of the opposÎQg creditoira, of 
the state of the partnerdhjp's affairs «wh^>^ 
bargaining for the guano. The Court c^nnQt 
adopt this view. Faite prfjlences, in law, 
uiually imply, the positive averment of (àU'e 
statements and induceaoent», not the mem 

negative position of rtmainiug silent; TUi 


à^ieffoiiô falêi \n com mon] jr req;uired; not* the 
merd tuppreasio vert. 

Ift the actual' position* of ' parties, there wns 
not, in the opinion of the Court, any fraad or 
ff)^ pretence in not t'lkvng the mont exception 
al courue of seating to th<% vendor, the detail of 
the financial potntton of^tfae firm, when the 
gaano was- bought The single and simple 
issue to be detnrmiued'here'is : bad the Peti* 
ironerr • reasontisble e x p "Ct» tion-of psyin? for 
the gnano» wl^n th^ilonght it .^ 'The Court 
is of ofrinion tfani they^ had, and that there 
it nothing, in their cond'ict, to present the 
arrangement with the creditors taking effect; 

TheConrtthereibre approves of that arran* 
rangement and. under seet. 35 of the Omiiasnv 
oe, orders these proceedings to be brought to a 
elose; 

His 'HoNon thv CnraF-JùDOv. I fihd, in 
int^uiry. th «t it ha» l)een decided, bythe whole 
J-tidges,that steomîes are not entitled to plead 
fer parties» under-th Insolvency^ Ordinance. 
That of 'Course^ fiies the roles of •procedure. 


Suprême r#Brt« 

Appkl b'tjn Jugement* de Cotm de Pis», 
tkict, — cotjf» et outrages.— emprisonne- 
ment et amende,— réduction de la peine. 

Appeal prom a<^onvictionopthb District 
Maoisrate, — Assault & outrages, — Imprp- 

SONMBN^T fe'PINt^ — 6ENTEl>rCB MITIOilTEB.* 


Number vf' Record, 140^ 

KAROO, Appellant;-. 
Verms. 
THE QUEEN Respondent. 

• 

Before : 
His Honor the Chiep Judge.' 


A*. Lalouettb, — of Conneel for Appellant. 
U. HiTiBj^-Appellunt's Attorney. 
Si J. Douglas - Sub. Proc & Adv. General. 
J* IÎOUCHET,— Queen's Attorney. 

éiJi March }S62: 

This was an sppeal from a Judgment of tKe 
District Magistrale of Savanne. The Appel- 
lant was charg(>d with tmlaWfully trespsssing 
on the Savannah ^stvtp And wickdely catching 
hold of Joseph Darne, the* manager/ by the 
Heck^ with intent to do him harm. 

The party accused pleaded ** guilty of the 
trespass, but not guilty of the batteries. "* 

It appeared, in evidence, that the accused 
hkd, at one time, been dismissed and b^en 


told not to comf* again on the property; Bé 
then bef*ame a shop-keeper and rose to the 
position of paying a * fir^t class •' Licence. 
On occasion of a weddWig partv, among the 
' Laborers, to which h<) had been invited, in 
Deoembrl^st, he appeared smong-the guests, 
and passed the night in one of the cages. In*" 
form*ttion having^be^-n^iven to the Manager 
that he was on tfa^ prentises.the latter «ent two 
of his servants to bring'^the app^^llant- before 
him. Tbift was «bout 5 o'clock in the morning. 
He wasfanfid'in'l)ed and ssleep. The measeo^-^ 
g^ra- roused him find be wa^ condiiotcd before 
the Itfaniger.' On b ing-a^ked what bny>ight 
him on the E<itate.he msde and insolent reply 
to the M inagST, who then laid hands on him, 
witfaout any violence ; the AppelUnt on this, 
in the words of *.wo of- the wi4Msa?r». 
'"leaped on* the Manager, snd ' seizt^d him 
by the throat. He was dragged off by the 
servants, present.'' 

The Appellant was tried on the charge 
ahov^*^ stated, and atter n ftrll irial and defence 
by Counsel.was convicted ''of the mis<lemeanor 
*' chkrged ag>iiiisthim and, nnd^r the 230th' 
''article of the Pen ni Code of thia Colony, 
" adfViged to b»imprisonn«'d,^in'her Majesty's 
'' Jail at Savanne, for the space of 3 lesral 
'*' months, and to pay and forfeit a fine of ;£I0 ^ 
'* and to pay 7 s. forcost?; and in default of 
' '' the payfnent of such sum of £10 .7 8. to be 
-' imprisonned for a further period of siity 
*days*' 

* Hè appealed, and aflèr argument, the Courtx 
gave Judgineut : . 

By article 230 of our Penal Code, itis^ 
enacted. 

'iLorsqne les blessures ou lea cou pa n'auront 
^^ occasionné' ancnnemiiladie ni' incapacité de 
*' ti-Avait personnel, de^ l'e^pèee mentionnée 
*' dans Tarticle 228,1e coupable sera puni d'un 
" emprisonnement qui ne pourra oxc^derun 
'' an, et d'une amende qui n'excédera pas 
«'£60. 

" S*il y a^préméditation ou gnet ^ pens le 
*' coupable sera puni de rempri-^oiinetn'^nt'et 
'* d'uno^amende qui ne pourra excéder £100." 

There must be a coup or blessure. Every slight 
act of violence doss not fall within the law ; 
and in this respect, the Liw of assault' in Eng* 
land may be considered somewhat different 
from ours* 

' The above interpretation of the law has 
been repeatedly given by the French Courts, 
under the corresponding sedition of their. Pe- 
nal Code,which now stands No 311. Cour C/:ss. 
14 April 182i. Bull. No 61. Cour Cass. 16th 
Inarch 1841. Bull. No. 78: 

But the chffge of throwing clods of earthy 
or p-bbles,which reached the peraon, without 
wounding him^was held to be within tlie Law 
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Metz.dO November IBlS.Âsso would a caff or 
alap with the open hand. Chauveau i( Hélie.P, 
584. though spîtti rig ia tb^^^ fac^ wxilii aot 
.Douai, 15 Feb. .1844,8. V.1844, 2,338. 

In the present «aee, the Court is of opinfon, 

with the learned Judge below that the net char 

ged ao<l€8tflblished in evidence feilfwithin the 

;Iaw.But tfaeca8e,lo6kif»g»ta.ll theciroiimstance 

which lULve been already detailed^ iind which 

it it unii6C^8s:iry to rt peat, was nat an ag 

grawted one, aud.it must be bonve in minid 

Jthat the iparties did not' ètami, .towards each 

. others in the relatioa ^ Ma«ter and serrant* 

Exercising, therrfore/tl>c powers eitfpresf^Iy 
conferred upbnr this Court, by law, of modify- 

^ng tfaie I seo tenet's of the Oourt.^ b«low, J<idg 
menti» nowgi-yen tlmt'the term of i^nprifion- 
usnt awarded by the Ma^8triite> sfcould be 
reduced to one legal month, and.that» quoad 

rultra^ that sentence shall stand. 

■ % 

«Costs, to neither party. 
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' Supreme €oart. 

■nOCl&Ti, — 'PREUVE 'PAR TfîïlfOIîW. 


PARTNERSHIP,— ORAL PROOP. 
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COCHRANE, Plaintîtf. 

versus 
LEISHMAN, Défendant. . 


' • . 


Before: , 

• The Uooorabld Sir jJ- E. Rbmo^voi.I. P.; !• 

.and The Honorable N. G. BBsm 2d. P.. J. . 

fe. B. Coî.îN,— of Counsel for Plaintiff. 
A. J. CoLTN,— Plaintiff's Attorney. 
S. J. D.oi:glas,— of Counsel for Defendant. 
.; J. Sjlade,— l)éfendant'8 Attorney. 

.20th Marôh 1862. 


{Vide. VoL'l Pages 170,105.) 

Upon an application, at Chambers, for leare 

;to subpoena a witness, to prove certain f sets 

mentioned in the Notice served upon the 

Plaintiff, and upon the objection taken by the 

Hatt r toi;he Judge's jurisdiction, at Chambers, 

^he matter Was referred to th« Court/to be taken 

on Tuesday last, 1 1th of March inirtant, when 

it was agreed between psrtics tliat Uie Court 

should take the matter into consideration. 

■Î • ' • , • > 

The Conrt therefore bpow proéeedi 1» delÎTer 
tits judgment on the above Amalicaion. But 
before doing so; it iS necëssarjnitat it should 
•be stated th^t a similat application had been 
ifiiaidc to the Cotir(, and that, by judgment of . 


t tfaf^ 18th December last, it w«s ruled that the 
pvideuce, then sought to be adda(*ed> st the 
then advanced stage of the proceedings, being 
altogether irreloi^ant, ooukUiot be blKiwedi 


This application is a second attempt at 
reaching the end contèniplsted by the Defeil« 
daut, on ilu« first niotionc with. this difier^^noe* 
however Î that the affidavits of Sladev in 
•support of the first moti6n.nietttioathe>exist6n 
ce of two Ii<6ur»iice 'Coiii{>a»i(es« tinder :tltc 
respeetivel nnmesof "AsiatiC'lD'uraRce Com- 
pany " and *' A»>iati« iV^arine Jnnurauee 
Cffice, " the fist ofs^hioh aoiistedtias awora N> 
by Sladt;, from 1847. »o 1832. «nd.of.^wbiehitit 
is sworn also, that the Defendant was a share- 
holder, ftfid to which' Letsbo^Ti's .ffOW«|[" to 
i^ergusson aras also sworn to* refer. 

* ■ • • . * 

On this application, the facts, sought to J^ 
proved by the. witn^srO* to be subpœ:«e ^^^ are 
thajt.there emted in Indrsr two jd^ni^i^pies 
bearing the sanse nam^-, namf !y : tht-'* Aai^tie 
•Mariute Insurance Office^ '* the onti beginning 
in 1847 aad lasting to 185Â, iwhen it wa^ 
wound up, ôfwhieh'Leishwèin 4s - sitiinitteâ to 
be a shareholder, and iht^ other beginning in 
and continuing to fourth Ai^ust 1856. 

The similarity in the tiamiS of the two com- 
panies cannot rendfr Admissible the proof of 
a fart which, if duly made, co^4d .ba^Q no 
influence on the merits of this care. 

The. company now sneing, by its Official 
Assignee, Cochrane, ia that Company -ijrhich 
same into ^«isteuce in |852. Tiie deed>of 
partnership signed H. A. Leishmaq,. by Jiis 
attorney W.cF. Fergusson .was the deed of the 
Company of 1852 to 1855. The ad udication 
of forfeiture, at ^bereqv^^ ^^d on the petition 
of Fergnsson, and «^the vesting order of the 
fourth August 1853^ mentione the Compan\u 
(Asiatic Marine lususance Office of 1852 to 
1855).. . ' 

The proof that the Coiap2»ny of 1 847 to 1858 
has no claim fgainst LiRidh map will not dis- 
charge the latter of his li .6ility,.if any, to the 
Company of 1852 to 1855. 

* 

His-answer that he is not indebted to the 
Company of 1847 to 1852 will not discharge 
h»m of anyelaim which the corapnny of 1852 
to 1855 might bava against, him. The evi- 
denc) sought to be introd'ioed into this causç, 
at this late hour, would be irrelevant. The 
Court therefore refuse t the subpoeua and or^l 
proof prayed foE, with costs. . 
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BaiI Court* 

ExKCUTiON n'uN Rkolement oe Comptes 

PAIT par !♦« "MÀsTÈlfe.— PROClin'tRB. 

La Cour ayant chargé le Master défair€>\in 

r^lement entre parties, au sujet dune const- 

. jfnation de caisses de, champagne, et kT^àstf 
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ayant établi ce rréghmeut s sur êe$ comptes 
produits dwèe^anière érréçuHire ; ia Cour, 
sur la réclamation en paiement de te régie- 
ment, La X confirmé après en avoir réduit Je 
chiffre. 

SETTLEMENT OF ACCQUNT BY THE .MaSTBB^ 
- — pROCBDVi^E. 

( Under a rervit io the Mater ^ to^strike a baiance 
between the parties in a case cfwnail account, 
arising out of u consignment of certain cases 
oj champaign, ioth parties havings'elied on 
evilence not strictly legal, and the Master 
having struck the balance on that evid€nce,the 
Court, in the special circumstance^ affirmed 
the proceedings, modtfgiug the balance struck 
t^to a certain eateni* 


Number of Record. 2988 

FRAUD. Plaintiff. 

versus 

GACHET&Co. Defendaoii* 

Before: 
*His Honot the Chïbï JttDOE. 


'C. M. Campbell,— 6f CounBeVfor Plaintiff. 
U. HiTiK,— Plaintiff's Attorney. 
J. L. (?0LiN — of CouDsel for Defendantp. 
'. E. DucRAY — Defendants' Attorney. 

\%th March 1862. 

In this case, the Plaintiff demanded ^261,16 
: as the alleged balance .of an account of 116 
cases of Champaign, which had been consij^ned 
by hibi, to the Defendants^ for sale. 

On the sixteenth May last, the <>aae, .of 
conseni; of parlies, was referred to the Master, 
**tocomptit*. the accounts between thepartiea, 
and to atrike the balance» cost» reserved/' 

The Master, after various proceedings had 
bi-fore him, ultimately issued a reyised Report, 

liindiug that the Défendants ahould pay for the 
whole Champaigo, consigned to them by the 
Plaintiff, at the rate of ^8 per case, " the rate 
at which Gachet and Co.have,in their account^ . 

. credited Praud for cases missing and unac- 
coujnted for." 

Against the conclusions of the Master,: J.L. 

Colin contended: (lo) That the procedure had 

been altogt ther irregular, aflSdavits.certificates 

extracts from boQk« &c., had been admitted as 

t'€ idence. (2o).The rules of Court,as to giving 

notice of the names of the witnesse8,and what 

they fvere called to prove.had net been observ. 

I ed. (3o) The sum for which the Master had 

:fo<a)d that the Defendants should give credit 

»for the Champaign, was altogether arbitrary, 

. and was not fixed on any correct principle. 

CAMPBBLL,:"for the:P!ainttff, answered thati 
ijio doubt the procedure ..had uot.beea strictly 


in accordance with the forms of the Supreme 
Coart, or the rules of evidence. But that in 
cases of small amount like this, .such departure 
from rigid order, saving &s it did great delay 
and expenditure, was not to be condemned, And 
both pftrtiea had been equally to blame. The 
result arrived at,>waB:£air and just in the whole 
circnmstancea snd ought to be affirmed. 

JTUDGMENT. 

Although the sufagect in dispute may be 
comparatively but of small amouiiti any depar- 
ture from the ordinary rules of evidence is so 
hazardona^for the ends of Justtce.that itshould 
be vecy anxiously watched. At the same time» 
in a case like the present, of amaU amount, 
where neither . party has observed the strict 
rules of evidence,a tacit consent net to object, 
and. to allow the case to be disposed of on a 
sort of talis qualisprabaiio, may be reasonably 
injforred from their conduct towards each 
other. At all. events, to send the case hack 
again to the Master to commence his investi- 
gation 4ie nouo would tend to. really no bane- 
iicial end*. 

It has been maintained, by the. learned 
Counsel for the Appellaûts,that if goods con* 
signed for sale have gone amissing and cannot 
beaccoanted forby the consignees,they are lia- 
ble only for their market v.alue,which may be 
taken as evidenced, by the result of a sale by 
auction, of the samejurticle, atior about the 
same date. 

The Court is not satisfied with such a mode 
of ascertaining the amount of compensa* 
tion ^hich the consignees must pay. The 
result of such /forced sales may , fre- 
quently, be quite fallacious. At the same 
time, the Court is not able to agree, in all 
respects, with the conclusions at which the 
Master has arrived. -It is of opinion that his 
estimate of the value^f each case of Champaign 
for which the Defendants must account,' is too 
high. Something more.approaching to the 
average amount of the prices actually realized 
appears têêùre reaBonnable.TheCourt,therefore, 
reduces the Estimate of the Master from. ^8 a 
case to S7, but on the ^ther band considers 
that the Plaintiff Praud is entitled to a portion 
of his costs, which the Court fines at half 0f 
his account,a8 it shall ^be taxed by the Master. 

« 

: Saprene C#art« 

Appel d'un Jugement i>b la Couiii>aa 
Faillites,— .Usage Comicrrcial^**- ,RAia(ur 
Sociale,— Certificat. 

Un faiili D, ctyant fait le commerce sous la 
raison Sociaie *'D Sf Compagnie, ^\quoiqu il 
neut pas d* Associés, et ayant prouvé qu en 
. agissant ainsi il avait ^suivi run usage Qom* 
mercial adepte à lUat$rice,etqu*il ne résulta 
de sesactes.aucune.mauvaisefoifta obtenu aie 
la Cour M/n Certificat dejnemièrcclasif. 
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ât7ëal 7rom a judqmbnt of the court of 
Bankruptcy, — Usage of trade,— Style of 
ff RM ^ Certificate. 

A Bankrupt 2>, moving- for a'^ertificate^having 
traded under the Firm '^ D. and Company,*' 
although he had no partner, having proved 
that such a practice was recognised by the 
Custom of merchants in Mauritius, and no 
>1ala Fides appearing,ther Court granted a 
jb^st class Certificate, 

DROUHET. Appellant. 

versus 
The ASSIGNEES of the 
Baakruptcy Droahet; Respondenta. - 


Before: 
Hia Honor the Chief Judoe and 
The HonoTableSiR J. E. Rehono 1. P> J. 

G. B. Colin, — of Coansel for Appellant. 
A. J. Colin, — Appellant*6 Attorney. 
. L. Arnaud,— of Counsel for Respoudents. 
Ji Guibert, — Respondents' Attorney. 

21^/ March ] 862. 

{See Vçl 1. /^ 207.218.) 
In this case, the Court, on appeal from the 
Judgment of the Honorable Commissioner, 
ailowed the Bankrupt to prove, if he t^hould 
be ab]e,tht«t the course he followed, in trading 
under the form of ** Drouhet and Co." white 
he never had a partner, was in conformity 
with mercantile custom, generally, and paiti- 
cularly with that of Mauritius, and also to 
lead evidence to shew the Bona Fides of his 
conduct, in the matter in question. 

Several of the most eminent Planters and 
Merchants of the Colony have been examined; 
amongst others, Mr. P. A. Wiéhé. President 
of the Chamber of Commerce, and the Ban- 
krupt has tendered a list of upwards of 20 
gentlemen, of the highest respectability as 
witnesses. The Court has not thought it ne- 
cessary to have these latter called into Court 
being satisfied that their depositi^i would 
sûbstantiully agree with those of the gentle» 
men already examined. 

It is now establiished, to the satisfaction of 
the Court, that, by the custom of Merchants 
in Mauritias, as well as elsewhere, a single 
individual may carry on commercial business, 
under a firm containing, in addition to his 
own names.the wordVand Company,'*aUhough 
be himself is the sole party interested. This 
practice is said to have been introduced, from 
the convenience of continuing to carry on an 
established business, without an alteration of 
the Firm, in the case of death, or change of 
the actual partneis. 

Whatever' our own impression may b© of 
the ri^k of countenanoiisg such a practice, 
]Ooking at ihe inveteracy of the custom, in 
^he mercantile community, we do not feel 


ourselves warranted to interfere with it. It is 
plain, however.that in some caares such a course 
of action may be adopted (or very improper 
purposes, and Courts of Justice will nnrrowly 
watch the slightest appearances of Mala Ftdes ' 
but in the present case nothing of that nziture 
appears^ 

No one seems to have been, in the leant' 
degree, imposed lipon ; the persons who dealt 
with the Bankrupt appear to have been aware 
of the position of the alleged firm, and to have 
relied, exclusively, on the personal credit and 
standing of the Bankrupt. While, therefore, 
-as the case stood before the learned Commis- 
sioner, he could scarcely have arrived at any 
other conclusion than the one he reached, and 
which is now under appeal, with evidence 
before us, we are of opinion that a first 
class Cepfcificate should be awarded to the 
Bankrupt. 

Had we any reason to' suppose th^t there 
was any dishonesty in the course' adopted tty 
the Bankrupt, any purpose to impose upon the 
public or those with whom Le dealt, the result ' 
would necessarily have been very different. 


Court of Assizes. 


Lb pait de jurer un faux affidavit, en" 
matière clvile,c0n8titte le crime de vk\)\ 

TÉAioiGNAGE, PRBVU PAR L'ArT. 278 DU CoDE 

PÉNAL,— Ord. No. 80 DE 1855 sur lks Bil- 
lets A Ordre. 

By THE LAW oï Mauritius, the swearin® 

or A FALSE affidavit BY A PARTY SUED TO FAY, 
UNDER THE BiLL OF EXCHANGE OrD. No. 30 
OF 1855, 13 GIVING FALSE EVIDENCE IN A CIVIL 
MATTER, UNDER- ArT. 278 OF TBB PeNAL CoDB-. 

THE QUEEN, 

Versus. 

WIDOW ROZAN AND Ate. DURASSIEK. 

Before : 
The Full Be^ch.' 

The Hon. W.G. Dickson, — Procureur and 

Advocate General. 

E. NoLiN,~Crown Solicitor. 

A. LioNNET, — of Counsel for prisoners. 

C. Laborde^— Attorney for same. 

^th February 1862. 


(See Vol. 1. Fagell9.) 

In this case, the Information, by the Crow»* 
was as follows : 

In Her Majesty's Supreme Court of Justice, 
in and for thi3 Inland of Mauritius, 
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''Mauritius^ Be it remembered that on this 
to wit J 24 th October 1860, the Ho- 

irorabic William Gillespie Dickson, lier Ma- 
tfaty's Procureur and Advocat'-' General, in 
aiid for the sahi Island of Mauritius, informs 
the Court here, th \t before, and at the time of 
the commission of the offi^nce hereintifter 
mentioned, to wit. ou the 18th June 186-1, 
therew^sa^ certain suit between one Volcy 
Dumont.as Piair:tiff and one George Fauvette, 
and one Marie Kteonore Amelia Barret, the 
widow of the- late André Honoré Rozan, as 
l>ef«ncl»Hts, pending i» Her Majesty's Su- 
preme Court a^tsaid, the object of which 
«nit was to recover, on behalf of the Haintiff 
aforesaid, against the I)efefidants aforesaid, a 
certain s'lm of mon<*y, being the amount of a 
eertain promissoiy note^ subscribed by the 
raid George Pnuveite and endorsed by the said 
Alarie Efeouore Amelia Barret, and that the^ 
Defendants aforesnid, having been duly sum- 
iai»ned, ritLcr to pay the amount of the 
promissory, note aferesaid, or to obtain 
leave to defend such action, upon application 
madeio the Judge sitting in chambers, and 
supported Dy affid vit, shewing that there was 
a defence to tue eaid action, on the merits,the 
said M «rie Eiéonore Amelia Barret, one of 
the Dv fendants aforesaid, did, on the twenty 
ftrst dwy of June 1861, m^ke application as 
aforesaid,sùpported by an affidavit as aforesaid; 
and Her Majesty's said Procureur and Advoca- 
te General says that the said Marie Eiéonore 
Amélie Barrtt did, then and there, con?Tnit 
perjury and give false evidence, in the said 
STiit, in this to wit; the said Marift Eiéonore 
Amelia Barret, b<^njg called upon to swear to 
the truth of th« co itfuts of the said affidavit, 
did, then and there, falsely, wilfully and co*'- 
ruptly Mvear and t-.ike her oath, before the 
Honorable Charles Fcirquhar Shand, Clmf 
J udge of Her Majesty's Supreme Court afore- 
said, among!<t othffr things, and to the effect 
following : iliat is to say,that the alleged sig- 
nature put on the back oK the said alleged 
pi'omissory note, and alleged to be her signa- 
ture, (meaning the signature of her, the suid 
Marie Eiéonore Amelia Barret) was not her 
signature, (meaning the signature* of 
her, the said Marie Eiéonore Amelia 
Barret,) and that phe, (meaning her, the said 
Marie Eiéonore Amelia Barret.) did not en- 
dorse the said Promissory note, ami that the 
signature " Vve Rozan,'' found on the back of 
the said promissory note, was not h-r signature 
(meaning th^ signature of her,the said Marie 
Eiéonore Amelia Barret; whereas,in truth and 
in fact,' the 8ignature,on the back of the said 
promissory noto, was really the signature of 
Iier^the siiidM arie Klé(more Amelia Barret^ar.d 
wherea8,in truth and m fact,bh<',the sni i Marie 
Barret, did endo;:^e the said promissory note, 
and the sigaaiiire *'Vve. Rozan,' found on the 
said promissory noie was iu thru t h and in 
fact, the siguatnr*» of her, the said Mririe 
Eiéonore Amelia B .rret, as she, th^ said Ma- 
rie Eiéonore Amena Barret, at the time of so 
falsely, swtaring, as aforesaid, well kucM'. And 


so Her Majesty's Procureur and A'^vocate 
General afor<^said says, that the t^aid Marie 
Eiéonore Antélia l^trnt, on the 21at day of 
June iu the y ar last afores .id, before the said- 
Honorable Charles Farqnhar Shand as afore- 
said, did wilfully-and corruptly commit perju- 
rey and give faUe evidence! in manner and 
form aforesaid : 

And Her Ma-esty.'s Procureur and Advoca* 
te General aforesaid further says, that one 
Auguste Durassier did wilfully, h nd corruptly, 
CHUse and procure the said Marie Eiéonore 
Amelia B<trret, the Siid oif-nce, in manner 
^nd form aforesaixl, to do and commit, and is, 
by reason of the premise8,'jçuilty of subornation* 
of perjury, Hgainst th form of the Ordinance, 
in.ftuchcase, made and providtd. 

(Signed) W. G. Dickson, 

Erocureur4ind Advocate G^eral." 

To this charge the prisonors pleaded^ : 

'^ The said widow Rozan and Auguste 
Ûurassier, in their own proper person, come 
into the Court, here.and having heard the said 
Indictment read, say that our 5a^d Lady tlie - 
Queen ought > uot further tj prosecute the 
said Indiciment against them, because tlic)^ 
say that, heretofore-, to wit, at a sitting holden 
bfcf£()re M. Jnnior District Magist ate of 
Port. Louis, Victor Esnouf, they, the said 
accused, were lawfully acquitted of the said 
offence, charg.id i i tho s lid Indictinent. And 
this they are ready to verify. 

Wherefore they pray Jndgaient, and that,by 
the Co jrt h re, they m'»y he dismissed and 
dischfirged from the said premises, in the 
preseut ludictnieut specitied. 

And for a second Pica, the «aid acctfsed say, 
that the facts, liid dowu in the Indict ment, do 
not constitute aTiy crimu punishable by the 
Law- of Mauritius. 

And, that the saidaccuscd.be discharged 
and dismissed from the said premises, in the 
said Indict ;nent specified." 

The Crown replied ; 

" And Inreupou the Honorable the Procu^ 
rtMir and Advocate General, wlfo uroaf^cutes 
for our said Laiy the Qiecn, in this b.half 
s Mvs, thut by reason of any thing in the said 
fir.'t plcrt of the said Widow Roz.ai and Au- 
gure Ducas.sier, -.b )ve pi (ad d in bar alleged, 
our said Lady the Queeu ought not to be 
precluded from prcsec Uiuî» the sal Informa- 
tion, against ih:* said Widow Roziin and Au' 
guste Dar.iS^ier, b :c luse proc îsting that the 
s lid District Magistrate had no power or 
jurisdiction fin<»!ly tj find, hear or détermine 
the matter of the said information, the said 
Procuieur aud Advocate Geueral gays ihatth^ 
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■•id Widow Rozan and Augu&te ' Durassier 
were not acquitted of the said offence, as in 
the said plea alleged, and this he is ready to 
verify. 

And as to the said second Pleas, the said 

.Procureur and Advocate General says, that 

the. facts laid dowo, in the said Information, 

■ do constitute a crime punishable by the Law 

. of Mauri tins,, and this lie .is ready lo» verify." 

The prisoners having been arraigned, at 

last assizes, before His Honor the Chief Judge, 

. it was ordered by the Court, that the question 

raised should be argued before the. Pu 11. Bench. 

.This was accordingly done. 

LIONNET, for the pri»onner8,subinitted: : 

The accused were called before the District 

Magistrate, Mr.Esnouf, on precisely the same 

. charge as is now advanced against them, and 

they werQ formally acquittf*d. .The Judgment 

of the Court was as follows : 

" Whereas the Information, now before me, 
•'• against Mrs Widow Rozan and Mr Duras* 
sier charges the former which having falsely, 
sworn an ai&davit and the hitter rwith liaving 
caused 4ind procured the said Widow Hozan to 
swear the said affidavit. 

•' Whereas affidavits are not inclufded in the 
Penal Code of this Colon v, (Ordinance No. 6 
of 1838.) 

'«Whereas Articles '276,277. artd 278 pro- 
vide only for false testimony, either in crimi- 
nal, correctional,, or Police matters,, or in a 
«Civil sujt. 

"'Whereas Article 281 is relative to a party 
to whom an oath is submitted or referred, 
{déféré ou référé) in a . civil action, by the 
adverse party. 

".Whereas in this present case, Mrs/ Rozan 

was neither a witness nor a party to whom an 

* oath has been submitted, by the adverse party. 

'^Whereas penal laws cannot be extended, 
from one case to another, «without a special 
.disposition, and must be restrained to those 
I matters, only, > for . which, they have been en- 
acted. 

'^' Whereas, as regards Dnratsier, no charge 
. can «tand against, him^ if Mrs. Bozan. cannot 
I be punished. 

'^For these reasons, I consider that 'there 
.-are no suffioient grounds for proceedin.g, and 
; therefore dismiss the Charge .'' 


.LIONNET continued;: 

TJie (Procureur ; General himself selected 
ïthat.Court|ifor the .trial of ih(K.ca9ej and be 


cannot now repudiate the tribunal ôî hisowai 
choice. On behalf of the accQ8ecl,I argunl that 
the facts set forth do not, by^ the law of Mau- 
ritiua, amount to a crime, and the Magistrate 
sustained that argument. Perhaps it may be 
said that the Magistrate went beyond kis power 
and JuriedicUoD, in dismiising ihe charge, as 
by sect. 16 of antc\e 102 of the District Court 
Ordinance (Crimir.al side) No. 35 of.l852,bc 
is not competent to try charge* ^^ " False 
testimony," except if given bi;tï>re a .District 
Magistrate or the Mayor's Court, and punish- 
able according to article ^77 of **P«»al Cod^" 
•But by our Lbw, there ^au be bo falae 
evidence given by a person, in. a auit to .which 
he is himself p^rty, as he is not admissible 
as a. witness and. penal Laws are net to be 
attended,; but . are necessarily aubject to tlic 
strictest interpretation. Speaking generally 
affidavits are not known in the law of Mi'untius 
and it required the special enactment of the 
Bankruptcy , Ordinance, sect. 191/ to make 
false deolaraxions or affielavits, by Bankrupt,or 
their wives, punishable under the article .278 
of the Penal Code which runs- in- these terma: 
*' Le coupable de faux témoigjaage, en. matière 
"civile, sera puni de remprisouneroent, et 
" même de la réclusion. "And a similar special 
enactment is.to be found in article 2 of Onii- 
nance 16 of 1^56, authorizing the subsftitution 
of affirmation by Hindoos and. Majiommedan?, 
in lieu of oaths. 

But; secondly /I maintain, that swearing -a 
false affidavit (however immoral such an act 
may be) is not a crime cognizable by the law 
of Mauritius. Affidavits, as 1 have already 
said, are, all but unknown in our law, and 
although false statements, in affidavits, are 
punishable as perjury iii England, vwe have 
no such enactmenta in Mauritius. /Ihe only 
Article of our Penal Code, even, approaching 
this matter,i« article 278. (above quoted) As 
by our law no party can be examined in his 
own case, the accused Widow Rozan could 
give no "false evidence" in the suit, upon the 
bill of exchange referred to, and the charge 
against the other accused Durassier, can stautl 
only if that fgainst the other prisoner is sua- 
tained. 

Besides^ the very essence of any criu>e 
namely : the intention to injure some:per8on 
was here wanting ; ;Mrs. Bozun made no use 
of the affidavits herself. The case where a party 
to a Civil suit can swear falsely, are prx)videîd 
by Article 281 of our Penal Code. 

'* Celui à qui le serment aura été déféré ou 
" référé, en matière civile, et qui aura fnit lui 
" faux serment, pera puni de la réclusion, et 
'' d'une, amende qui n'excédera pas £ôCO." 


This article relater to the not-unusual case 
where a party to a suit refers the matter in 
dilute to ihis adversary's oath/.and.has no 
application to the case of voluntary affidavits. 
Feilse testimony, to-.bOjpuniBhahlf, must ,be, 
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•not in a caase to which the sccnsed it a party, 
bat io' a cause d^autrui, (See Mialin^Â^P^- 
ioire. " Fsuii témoignoge/' Sect.l. 

This Hon. Procubsub amd Advocate Os- 
NfiiiAL answered : 

I. -The InforkaatioQ sets forth a crimeafec*» 
oording to both the Penal Code and the Ordi- 
nance No. SO of 1855. 

. 10. There is no difference, in pripciplei 
between a false oath, emitted in the witness 
box, and one made before a Judge, in Cham* 
bers. Both have the same element of crime, 
.falsehood on oath, intended to mislead the 
Conrt on the tacts,and benefit uolawfally some 
litigant. .The ends of Justice may be as com- 
pletely defeated by a £alse affidavit as by false 
testimony on oath. In cases like the present, 
false affidavits may have the effect of postpon- 
ing, and even defeating, the diligence of the 
law for enforcing payment of debt undoubtedly 
due. 

The words of the Penal Code, (§ 27») as to 
false evidence, apply equally,. whether the evi- 
dence is .given verbally, in the witness box, 
or as a written statement, by way of affidavit. 

Falsehood, in written oaths, exactly cor- 
responding to affidavits, has accordingly 
been punished in France. 

There was a case, in 1806, decided in the 
Supreme Criminal Court]of France, on i^peal 
from the Court^^of Nice) which is quite in 
point. 

The^c&se was under the older Penal Code 
of 1791, but the words of the later Code are 
the same.It was then decided litat : ''Une^àé- 
claration roensoogere, faite volontairement,et 
hors procès, devant un officer public, ayant 
caractère nour la recevoir, constitue le délit 
de faux témoignage, en matière civile, passible 
de six années de fers/' 

These facts were these. 

''Paul Bonaventure Thiberti s'était présenté 
en l'an 10, devant le Juge de Paix de la Com- 
miine de Villefranche (petite ville maritime a 
une lieue de Nice,) et là, accompagné d'Angé- 
lique Marie Manaùrti, femme Asso, il avait 
requis acte de ce qu'il déclarait, avec serment, 
s'être trouvé, après le combat naval d'Aboukir, 
ft ^hôpital militaire d'Alexandrie, couché à 
côté d'unhôtnme qui lui dit se nommer An 
toine Asso, marié à Villefranche, oii résidait 
encore son épouse et ses enfant8;qu3 ce nommé 
\«50 était PttHnt d'une maladie scorbutique 
t que lui Thiberti-, l'avait vu expirer. 

Munie de cette déclaration, la femme Asso 
on vola à de secondes noces. 


Bintôt Asso reparut. 


Thiberti fut poursuivi comme prévenu de 
faux témoignage en matière civile ; et la Cour 
de Justice Criviinelle spéciale de Nice,penfiant 
que sa déclaration constituait un pareil délits 
lui appliqua l'article 47 de la seconde section 
du Titfe 2 de la seconde partie du C. Pénal." 

Thiberti appealed^ but the decision of the 
inferior Tribunal was maintained, by the fol- 
lowing arret: '^La Cour,con8idérajit que l'art. 
47 du Code Pénal« au titre des crimes et délits 
contre les propriétés, veut. que le crime da 
faux témoignage, en matière civile, soit puni 
de 8 années de gêne; qu'on ne p^ut mettre 
de restriction à la généralité de cette disposi- 
tion ; qu il n'est pas nécessaire qu'une décla- 
ration, dont les suites peuvent devenir dange- 
reuses pour quelqu'un, ou préjudiciables à 
Tordre public,ait été faite dans le cours d'une 
instance liée; qu'il suffît que cette déclaration 
mensongère ait acquis un caractère public> 
jdevant un officier ayant caractère pour la 
recevoir, pour qu'elle doive être considérée 
<x>mme un faux témoignage, en matière civile, 
et qu'elle appelle sur son auteur, la peine 4\fe 
la loi prononce ; qu'il est dès lors évident, que 
le moyen invoqué "par Paul Bonaventure 
Thiberti, et qu'il voudrait faire résulter de la 
fausse application de la loi, doit être écartéj 
rejette etc." 

So again, where ihe seamMi, on board of ji 
ship, which had been wrediLed,appeared before 
a Magistrate, to whom the Captain reported 
the circumstances» and made false declarations 
on oath, they were lield guilty of giving false 
evidence in a civil matter: 17th September 
1886. Court of Cassation. S. V. 36—1—817. 
'* La fausse déclaration faite, sous la foi du 
serment, par les gensdeiréqufpage d'un na- 
vire naufragé, devant le Juge auquel le Capi* 
tainefait son rapport,sur le naufrage du navire 
et ses cause8,conscitue le crime de faux témoi- 
gnage, en matière civile." 

Cass 6. Nov. 1806.( S. 6. 1. 523. C. N. 9. 
D. A. 12. 608.) 

Cass. 24 Nov. 1808. ( S. 9. 1.378. C. N.iî 
D. A. 12.610) 

Chauvbau et Helie. t. 4. P. 456. 

Gilbert, Penal Code of .France, sect. .863. 

The Procureur General continued : 

Itis of no moment that witnesses may iwt be 
examined in France in their own civil causes. 
The question is : was the evidence in the 
case in question, being by way of affidavit, 
lawful? Tf so, whether by party or by a disinte- 
rested witness, it may be punished if it was 
false. 

^ False testimony, by a party examined as ..a 
witness, before a Dis rict Court, would cer- 
tainly be punishable, altho, at the date of the 
Penal Code, such evidence was . inadmissible. 

On authority and practice therefore, »a,w^l 
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Hhe English law qaite accords with that of 
France as to perjury in an affidavit being an 
indictable ofPence. Archbôld's practice p. 
649. 650. 651. 658 and cases there cited. And 
affidavits are, in 34 and 25 Vict. C 134 sect, 
SO,included expresfly under the word evidence^ 
the French equivalent of which is *^ témoigna- 
ge. '{ See translation of Article 278^ Colonial 

Penal Code.) 

t 

2o The false swearing is also expreisljrmade 
a crime, by Ordinance 30 of 1855^sect.7 ; which 
in effect imports into the law of the Colony 
the provisions of the Statute 17 and 18 Tict. 
C. 125, which (Sect. 21 ) contains an eipress 
provision of the punishment of fahe affidarvits. 

It is said that the Colonial law required 
special provisions for the punishment of false- 
hood in affidavits, under the Bankruptcy Qrd. 
No. 33 of 1853, and therefore false affidavits 
iti the other cases are plainly not punishable. 

B=ût the provisions, in that Ordinance^ were 
not intended to be declaratory of the general 
rule on the subject, but to be precise on the 
rules applicable to one class of affidavit». 

The provision is borrowed from the English 
Bankrupt Statute, 12 and 13 Vict. C. 106, 
which provides specially as to perjury in affi- 
davits made under it, altho, there is no doubt 
that,underthe English Common Law^^all false 
affidavits are punishable. 

As this special provision of the English law 
did not indicate any doubt, far less any (pinion 
by the British Legislature» as to the punish- 
ment of affidavits in England, no more can the 
special provisions of the Colonial Bankrupt 
Ordinance show that, in the cases not there 
provided for, perjury 4ti affidavits is no crime. 

In the Criminal Procedure Ordinance of 
1853, (No. 29) the form of setting forth char- 
ges for perjury, or falsely swearing affidavits, 
interalia, is given. That proves that the^false 
swearing of affidavits was a crime before the 
Baukruptcy Ordinance was passed, 

TI. The plea of Autrefois acquit cannot hold. 
The prisoners have never been tried. No 
evidence has ever been adduced against them. 
The Diitrict Magistrate, instead of receiving 
evidence, decided in point of law that there 
was no crime charged. 

The accused having therefore never been tried 
have not been acquitted. 

Besides, the Plea of Autrefois acquit must 
set forth a judgment of acquittal by a Court 
of compétent juriediction. (Crim. Proc. Ord. 
Sect. 74.) Whereas the plea in this case sets 
forth a mere dismissal of the case,not anacquit- 
tal, by a Magistrate whose powers are merely 
to make preliminary inquiry in such cases, in 
which it is expressly provided he has no juri^ 


diction;Ordinance No.35 of 1852^ sect» 102(1 6;) 
As the Magistrate could not lawfully convict 
or acquit, having: no ''jurisdiction," his judgv 
roent dismissing the case cannot found a plea 
of autr^ois acquii (Stephen's Contmentaries. 
II. 404 Chitty on Crimes, I.452.ârchbold^ 
practice, f. 116. That last author gives the 
true test of sueh a plea being well founded, 
namely^ that the accused was tried on an In^ 
dictment under which he could lawfully hav« 
been convicted. Tried by that testj in the 
present case^ the- plea altogether fails.. 

The Judgment of dismissal of the Districrt 
Magistrate not being subject to appeal, could 
only be dealt with by my bringing the matter 
on a new Information, or on a motion for a 
Mandamus, on the Magistrate, to make a 
preliminary inquiry. I preferred the former 
course, in exercise of the powers conferred by 
Gpiminal Proc. Ordinance, Sect. 38. 39. 

It vrere monstrous to suppose that the judg- 
ment of a District Magistrate dismissing ani 
Information, without a trial, in a case whichi 
he has no jurisdicfioa totry, conld be final- 
No authority is adduced, by the Defendant'» 
Counseljndicatingthe slighe^t ground for such 
a principle. On the contrary, the power of the 
Public^ Prosecutor, to bring the case before 
this Courtj is unlimited. In practice be usually 
does so after preliminary Inquiry by a Magis- 
trate. He may do so without snch Inquiry, 
which is not compulsory. (So held by Sir 
Jean Edouard Bbmono in R, V.St, Ange, 21«t 
September 1859), and the failure of his at- 
tempt, to 'get a preliminary inquiry made, 
on account of the Magistrate, with limited 
jurisdiction only to inquire,having erroneously 
given a judgment dismissing the case^.eannot 
exclude him from that right. 

But the argument, on the other side, may 
be here tssted by the consideration that, evm 
an acquittal by a Grand Jury, don't supporta 
plea of ^tt^re/oi^ acquit: {Stephens Commen 
taries, ut Supra, Chitty, page 458.) And* 
after such an acquittal a New Indictment may 
be laid before another Qrand Jury« 

It is evident that the refusal of a Magis- 
trate to convict, on the ground that he held 
the offence charged not to be punisha^ble, coold 
not have an eiFect greater than that of a 
decision by a Orand Jury refusing to find a 
true BilL 

On these grounds the plea of autrefois acquit 
cannot be maintained. 

Mr. Lionnet, in reply ^ I don't criticise 
the Law of England at all here, as I maintain 
that it has no application to this Colony. The 
decisions which are cited, from the Courts of 
France, apply to cases of third parties, not 
as in this instance where one of the actual 
parties to the Civil suit^ is accused of giving 
false evidence wilfully, The authority of the 
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enêe of Thiberti mainlj relied upon, on the 
other Bide, is diepnted in the Treatise of 
Chauveau and Hélie because there was there 
a stntement in writing, which brought it 
within another prevision of the law, and 
Thiberti was not a party to the case himself. 

lc..\8 regards the terms of the Bill- Ordinance 
of 1805^ if we were to belie?e the Procureur 
General, we have^ bj virtue of its provision?^ 
lost our own law ^ and got the whole English 
oriminal Jaw imposed upon us. But, in the 
matter of criines, such mere general legisla- 
lion is of no efifeet. Again, *' perjury'^ is one 
thing, and ''giving false evidence'^ by our own 
and the French Law, is another, 

3o. As to the answer, to my plea of Autrefois 
Mcquit, I reply : the District Magistrate» of 
Mauritius have nothing, to Ho with the Grand 
Juries^ known in English practice. Two of the 
former functions of our Criminal Law are 
merged in him. He is, to a certain extent^.thc 
Juffe d'inêtrvciion, and exercises the functions 
of the Chambre de mise en accvsafion. If lie 
finds there is no rpal^proper^ch&rge,he at once 
dismisses it^ as he is specially authorized to do 
so, under article 7 of Ordinance No. 35 of 
1852'. If the Procureur General was Dot 
present, it was his own fault^the District clerk 
sends weekly, to him, a full notice of all the 
cases coming on, and we are not to suffer by 
his absence. (See article 89 of the Ordinance 
above quoted.) 

It is said that the Magistrate had no jnris- 
diclion, but as there is no punishment for this 
offence in our Code, no Court, in this Colony, 
has jurisdiction in it. The Crown, if it wished 
to reopen the matter, should have appealed to 
this Supreme Court, by a writ of Certiorari. 

JUDGMENT. 

Looking at this Ca^e, merely in the light 
thrown upon it by the French authorities, 
there can, ^e apprehend, be no doubt that the 
Information sets forth a serious crime, which 
would be recoguizable by the Law and practice 
of that country. The crime Faux or Falsehood 
{crimen falsi) has been defined, by the Cour 
de Cassation itself, in these terms : ** l'altéra- 
tion de la vérité,dans une intention criminelle 
qtii a portéiOU pu porter préjudice à des tiers." 
13th July 1866, S. V. 35 : 1 : 591. 

8o, three things are necessary to constitute 
the crime : Valtération de la vérité, l'intention 
de nuire, la possibilité d'un préjudice, C. Qass. 
i^ December 1836, DaÙoz périodique, 43 : 
1 :236. Assuming, in the meantime, as we are 
bound to do, that the Crown can substantiate 
fn evidence, the whole of the facts of the 
Information^ it is abundantly clear that all 
these three elements concur in the present 
ease. 

But we must next inquire : dors the crimi- 
nal matter here set forth, amount to the 


crime of '* giving false evidence in a civil 
matter," under the Penal Code of Mauritius. 
It appears to us, that it. does, looking merely^ 
in the meantime, at the French authorities, 
particularly those of Thiberti, and the case of 
the mariners referred to in the argument. 
Indeed, in many respects, the facts of the 
present case are stronger than in those exam» 
ples. Here, there w ts a solemn and deliberate 
oath,, made to a falsehood, in a matter about 
which Madame Rozan could have no doubt 
whatever, namely : whether or not she endor- 
sed the promissory cote in question. The 
oath was takisn before the Chief Judge of the 
Colony, sitting and performing th» functions 
belonging to his office, under the Oidiuance of 
1865, regulating a matter eminently civil. 
The accused subsoribsd the falsehood with her 
name, and used the falsehood not only spoken 
but written, as a stay of justice, against the 
holder ot the not<>. But it is said that Mada- 
me Rozan con id not givn evidence,, aud her 
Counsel so distinguished this case from those 
of Thiberti and the sailors, who swore falsely, 
for the third parties ; but here the French 
authorities are again unfavouroble . to the 
actsused. In the Cour de Cassation, 29th June 
1843. S. V. 4 ; 41 : 58, it w.s determined that, 
where a party, who was nuder a legal incapaci- 
ty to give evidence in the case, had, neverthe- 
less, appeared and sworn falsely, he was guilty 
of giving faua: témoignage, and the principle 
of this decision was affirmed in another cas% 
before the Cour de Cassation, 27th June 1811. 
Chauveau and Hélie, Vol. IV. page 433. 

There fore,if we were to confine our conside- 
rations to the older law of the Colony,àud tbe 
expositions of that law, furnished by the au- 
thorities of France, we should have no diffi' 
culty in sustaining the present Information 
as setting forth a sufficient charge of giving 
false evidence. In the later legislation of the 
Island, affiiavits are not only recognized^ 
but in the Ordinance of 1855 they are stated 
as the evidence, and means by which persons, 
in the position of Madame Kazan, ain^ to secure 
the benefits of that enactment. This is p'ain 
upon the face of the Ordinunce, and its Sche- 
dule, without looking at all to the reference, 
in Sect.7,to certain English Acts of Parliament 
and accessories, which reference is made, it 
must be admitted, in a very vague and unsa- 
tisfactory way. \Vo therefore sustain the 
Criminal Information now before \is. 

2. On the other plea of Autrefois acquit, v^e 
forbear giving any opinion. It will probably be 
raised,»t the trial, brfore the Jury, whose pro- 
vince it is to decide it, under the direction of 
the presiding Judge. 

The Court, therefore gives Judgment in 
favor of the Crown and finds that the Infor- 
mation does set forth a crime, punishi^ble by 
the Law of this Colony, and that both priso- 
ners may be lawfully tried under the same, 
accordingly as they are respectively charged 
in the said Information. 
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CMrt of Assises. 

"Rbs Judicata.— AOTAEFOia AeQtnv. 

« 

lo. II n'y ap(ÂnP(fhosejvs^e,/orsque la qu^tion 
à décider na pas été soulevée et débattue, 

do. Lentque ieprévenu plaide Autrefois acquit^ 
et qu'il n existe point de contestations &ur les 
points defaitjla Cour peut décider les points 
de droit sans un Jury, 

8o* Lorsque le prévenu plaide Aotrefoit acquit 
il doit produire un acte a' acquittement par 
une Cour compétente, et sor Its mêmes chrfs 
d accusation, et en fait et en droite que ceux 
auxquels il déje nd. 

Res Judicata^— Plea of " âutrbvois 

• \CQUIT.'' 

7. Where the question lias not been raised and 
discussed there can be no res judicata. 

• . Where, on a Plea of *' Autrefois acquit," 
there is- no dispute as to the facts , the Couit 
^ may decide ike. question of lawi without a 
Jury. 

.To sustain a Plea />/* Autrefois h!a(\\x\i,there 
must have been an acquittal^ by a competent 
Court y on a charge, the same in fact and law 
« 4W the one • new preferred. 

THE QUEEN, 

Versus. 

AVIDOW ROZAN AND Ate DURASSIER. 


Before: 
The Pull Bench, 

The Hon. W. G. Dickson, — Procureur and 

• Advocate General. 
E. NoLTN, — Crown Solicitor. 
A, LioNNET, — of Counsel for prisoners. 
C. Laborde^—t Attorney for same. 

12tÂ March 1862. . 


This case 'was argue^^, for the first time, on 
the sixteenth December 1861^ btfore the three 
Judges. 

On the twenty fourth February last, the 

Court ga>e Judgment, in favor of the Crown, 

)n the second plea pleaded by the two accused, 

>d their arraigDment,aud adjudged ^ that the 

* Information does set forth a crime punish- 
able by the Law of Mauritius, " and therefore 
sustained the Criminal [nfoirmatiou filed. 

'' On th^ other plea of Autrefois acquit*^ 
5ays the Judgment, " we forbear giving any 

* opinion. It wfil^^probably, be raised at the 

* trial, before the Jury, whose province it is 
to decide it, under the direction of the près- 

'" iuing Judge, ** 


^ This ''forbearance^'^ on the part of the 
.Court, has given me taa motion, 4111 the par^ 
of the Honorable, the Procureur' and Advocate 
General, which was hearil» by oonseat,betweea 
him and LiMnet» (^;CottBeel.fov the parties 
charge^, oa^the . 6^h. Maich instai»^. . 

The motion runs in <9i^se worAs: ''^The 
** Honorable the Procureur and Advocate 
'' General moves that' the Court do decide, 
*' on the plea of Autrefois acquit, pleaded in 
'' defense, by the prisoners, without the iii- 
'* teivention of a Jury, in respect that plea 
" involves only matter of law, as applicable to 
''facts admitted on both sides. *' 

In support of his motion the learned 
Crown Counsel said : 

^e question is whether the* plea of Autre* 
fois acquit is for the Court or. for a Jury to 
decide on, that depends upon whether it raises 
matter of law only, on the one haod.or matter 
of fact, or mixed fact and law, on the other 
hafiôd. 

In this case there is only matter of laif, 
pure and unmixed with any disputed question 
of fact. The parties are at one upon all the 
facts involved in the plea; they have all along 
argued the question, as on facts undisputed, 
and there is therefore no question of fact for 
a Jury to solve. 

The question is onlv as to the effect, m law, 
of the Judgment of Magistrate Esnoiif, ad- 
mitted by both parties to apjply to the prison- 
ers at the bar, and to the offence for which 
they are now charged, and involves mere 
questions of law, viz : lo. the Jurisdiction of 
the Magistrate to dispose of such a case 
finafly ; 2o. the effect of a decision, by him, 
dismissiog the Information laid btfore him, 
but on grounds of law and without hearing 
evidence ; 3o. and the question whether any 
su6h decision amounts to an acquittal on 
which the accused can plead Autrefois acquit. 

« 

. In general, no doubt, the plea of Autrefois 
acquit raises matter of fact, as well as Inw, e. 
ff. the identity of the accused, it the first and 
second cases> and the identity of the two offen- 
ces charged ; and in all such cases the ques- 
tion of fact must go before a Jury. This is 
the general rule ; and it is accordingly stated 
by Archbold's Criw. Plead. (P 119) gene- 
rally, that a Jury mu^t be empanelled to try 
the plea of AtUref ois acquit. But ill..t hUihor 
does not notice excej tion.al eases in which 
only matter of lav is involved. The cases he 
cites, in support of his dictum, were of mixed 
fact and law, But, in Welsh's casp, (1 Moo- 
dy*sCr,Vas€S,\7^) aud Vanderçomb and Al' 
bot 2 Hawkins PI, C, where questions of pure 
law were involved iu a plea of Autrefois acquij, 

. the Court disposed of the, plea witho^it a 

I Jury 
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rao«>rd, .to have been >ctually made, And 
^he. AppeUaot positively deuies *tfaat any 
fartlier admi«siou WMft made; and aa tUe 
Plaintiff led no proof whatever/ it appeam to 
tlicCoorc that the sder course is to allow a 
>^ebeari»g of the cute. The judgment of the 
aMHgiHtrate is tharefore hereby recalled^ 
and the caee remitted to be reheard, the 
Magi^itr'te to haye 'full power to dispoee of 
nil qifteatioBti af coet«> patt or tatate, in bis 
Cotirt. 

In tlaa Appeal^ eoets to fieitiier party. 


^^^mmim^,amm»mm»»m im* 


■to^a 


SHpreMe Ctiirt. 

Atpcl d'U9 Jugement Be Magistrat 'i>b 

TaSTRICT^-r-^KCf.AllATION »B 0OMMAflBS ET 

I^ITâHÊTS. 


Appeal trom a JuDoliBirr aw Dxtfvjucr 
Maoibtkatï^ — Claim of Damauu. 

Number 0f Reccrd, 276 
P. MAYKFA, Appellaort. 

Vermis. 
MASJANB. Bevpoodeiit. 


The Honorable Sia J. B. Riêmoko lit P. J. 

C. M. Campbkll/— of Concsel for Appellant. 
U. H1T16, — Appellant's At torniy. 
J>. RoviLLAED^^^of Counsel tor Respondent. 
A. J. CoLi!M, — Beapondent'a Attorney. 

4tk February \8»2. 
This was a case before the District Maigistrate 
of Pamplemousses for the payment of the s^um 
of two hundred and Iffty dollars for damages 
ff>r the prejudice and lost which the Appellant 
ailc'dges he has sustained io consequence of the 
tukyrtg away of a dry wall whidh existed on his 
propf rty, with costs df suit. 

The District Magistrate proceeded to hear, 
on the lath September 1861 « and cloiied the 
evidence, the same d ly, and ordered tliat ins. 
prction of the locality should take place on 
inoriday the sixteenth of the bame month of 
Sf'ptemher, at which the parties i^hould attend 
if they tfaonghtfit to do so. 

* 

It appears from the record that the case waa 
hoird before the Diatriet Magistrate, on the 
19th September, 1)ut no mention is made of 
the Inspection which had been ordered, but 
00 the other hand the case was proceeded 
witbtut any opposition or observation of the 
imrtt^ea. aad this last foct induces this Court to 
admit that the Districft Magistrate has acted 
in'conformity with the order of the 12th of 
September. Moreover the Appellant has not in 
Jiia grounds of appeal, specified that tbe lospeo- 
tion of the locality, ordered the 1st September, 
h$» been neglected. 


In consequence, finding that the Plaintiff, 
now Appellant, has not proved 'hia plaint, 
appeal ia dismiased with coats. 

ISspfene Courl. 

Successions I&BKOULiBUKs. — Enfants Nia- 
TvitBLs, — Envoi bn possession.— Art. 766 
C. C. 


SuCCBhSIONS ACCRUEING TO NATURAL CHI L- 

DRBN, — Motion to bb sisnt in -possession of 

GOODS PBPENDING TH£U£FU0M. — ART. 766 OJ? 

c.c. 


Ex parte : 


J. N. IIAGOT. 


Before : 
Thetfble. Sir J. £. RkmonO Ist P. J. and 
The Htle, N. G Best* el, 2ud V. i. ' 


4/A February 1862. 

The applicacfioo of Joseph I^uraa Ragot. 
has proved to Cou^t fliat he is the natuiai 
son of Marie Louise Rosaiia Ragot. who w«.^ 
natural daughter of Ma lie Loti ise Ragot and 
natural sister of Pierre François Proponier 
and Josepti Marie R^got, and that those per- 
soos have died without leaving any Ipgitimat*' 
heirs or natural represerititives whaterer, a<\n 
that he,'the said Joseph N«ima Ilaj^ot is calle<S 
by the terms of Article 766 of the Civil Code;, 
to receive the Successions clnimed by him, 
with the consent of tli6 Ministère Public. 

In consequence, Josepih Numa Ragot ii 
hereby sent in^p possession of all the proper. 
ties of Marie Louise Rosalie Ragot, his mo- 
ther, of Marie Lorn e Rt»j»ot,hi» grand mother, 
and of Pier-e François Propoiiier and Joseph 
Marie Ragot his natural uncles. 

Suprême Coart« 

Biyorcb^^Annéb o^kprëuvë, -* Articlb 
260 C. G. 


DivofiCB, — *' Annk» o'iiPiCBiiVE, " — Artw 
CLE 260 OP C. C. 


(, Nrntiber qf Record : 5606 

BLANCARD THE wiPB, Plaintiff 

Vsrsus. 
J. I. BLANCARD the ausBAN'», Defendant. 


Before. 
The Honorable SirJ. E. Rkmono IstP. J. and 
The Honorable N. G. Bestll 2ud P. J. 

A. LiONNBT. — of Co<:i'isel,'for Plaiutifl- 
C. L4BOROK, — Plaintiff 8 Attorney. 

4th March 1862. 


{See Volume \, Poge. 5.) 
Mr. Lionnet^ ot Oounial for ihe Plaintiff» 


^ 
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moves the Court t<5 pronounce fiqal judgmcqt, f Counsel for Plaintiffs^ woired the Cwtt fpr 
»a this case, tHe year s àclay' fixed by iHe Couri *^- •"'"- -^-^-"^ "-'*''-'* ^"^ 
having expired. ,, . 

^(çef, not appear, though 


The De fendant 

dtily smiimbaed, 

^ . • .1 

Mr. Douglas, Substitute Procureur and 
Advocate Oeneral, 8t>«tes that, as Ministère 
Public^ he has nothing to say Mgainai the 
demand. 

The Court finally pronounces the divorce 
prayed fd)r. 


the writs above priiyed. for^. 
Motion granted. 


^«preme Cosrt» 

JOOVMjBNT OBTKNV CONTRB UNE SOCIRTB, — 
EXHCUTION DU ^UGEBf^CNT €X>NT&R I<'UN DES 
MSMBRE» JDS il rCH:lRTi. 

iVt^MElHT GIVEN AGAINST PAUTNERSHIP,— 
KXEOCnON OF TBB ^UOOMBNT AGAINST ONE OF 
tut MBMBSas OF THK FARTJfEBSHIP. 


Bail Ctirt. 

Mandant et hai«dataikb« - 
Cirçtmstaneeê d'après iesquelkê la Cowr à 
décidé qu'un acqtiérevr de marckandiêes,par 
f intermédiaire d'vn agent , ne pouvait 9e 
refnser au'paiement du pria de» dites mar 
ehandisesf, lorsque . l agents haiUueiiement 
chargé défaire ce paiementy étmt iomU en 
déconfiture. 


A. HÊYNATJD & Co„ Plaintiffs. 

wSrssus» 
A. BËRNAKD & Co:, JDefendanta. 

Before. . 

His lîoDor the Chief Judos apd the 
Honorable N. G. BsairEi^ 2nd P. J. 

J. L. Colin, — of Cironsel for Plaintiffs^ 
£. DucftAYi-^Iaintîâf's Attorney. 


PrINCIFAI. and AGfNT 

Circumstanees in. wfôek the Court held thai 
the re. was n0 special defence open to the 
purchaser of gonds through an agent ^ against 
pa^nnnt of the price, where Méf agent who 
usually paid the price had failed. 

Number ofBecotd : 3089 

MOVTOU & Aoor. PUintiib. 

Versus. 

GODER, Defendant. 


Before;: 
■i His Honor the Chief Judoe. 

£. BASiHE^-r-of Cptmsel for PliiintiffA. 
V. Praoassa,— Plaintiff's Attorney. 
G. B. Colin, — of Counsel for Defendants 
A. J. Colin» — DefeudanfcV Attorney, 

16th M^j \%m. ' 


lltb Mc^^h 1862. : 

On the 4tb day of this present Evoath of 
March, the Flainiiffi», /)y th^ir Cot^oseiMr. i, 
L. lolin, moved this Coui.t es^partf^ far^ a 
Rule authorising thf^ K gisUar to issue writs 
of Pi. Fa. and of d. 8a. in the above canae, 
against Victor Barnard, as being a lusaaber of 
the firm A, B«:rn< rd and Co., persuant to a 
judgment entered up, in the Registry of this 
Court, on the 24ih February laat; at the 
reqiieat of the said plaiutiSs against the said 
Defendaiiis, tot the recovery of the amount of 
a promisaory note with oasis agaiost the said 
Victor Bernard» , 

Mr. S. J. Douglas, as Sab»titii,te Proovreur 
and Advocate Geireral, having objected to such 
lootiou being made ex»parte« 

Tbe Court took time to conaideF. 

And, on tbe 6th, the Court rules that the 
Defendant. Victor Bernard, ramt oesummoni^ 
to answer the Plaintiff^n, application» if he 
thinks proper, ann iotimatei that, withotJ|t bia 
bating called upon to appear in Court, the 
int>t;io:i eanuot be eiitertaiued by tiie Court. 

And, on the 11 th^ March» (be aajd Victor | s> paid. Tiiere wai» noevrdence- thai P<aiDtiflls< 
ij^ernard having b en catlr4 upoa aa, above [ koeilr Ooder» eaeept through the Fepresoiiti^' 
jutiaiated, and kvving default, J. L« iH^Àm^ of tiotfe of Marisrtt^ 


Tbe Defendant Goder» a shop keeper at 
Flacq, wasin the habit» daring the years 185R, 
• 1839 an<t 1860» of.^mpioyiug A. Mariette a 
. general agent in Port I^iit, 4in commistîlon' 
to purchase and send to him, various articles, r 
which he required, for the purpose* of hi» 
trade. No instructions as to where be was to 
purchase the goods were seat to Mariette. 
He was in the baliit ot proeuriftg^ some of tbe 
supplies from PlainliSa, who then, kept a store 
in Port Louis. 

The eourse of desKng, so far as disclosed 

by the evidence in tbe case, '^which Was very 

meagre, was tbe following: On receipts of. 

Defendant's order», Mariette procured the 

, artiele^, froAi the Plaiutiffi, eomniootcating 

; tbenainf»ofthe Defendant as tbe purchaser, 

and granting Bans tot the articles pour compte 

de Mom. S. Goder -, Mariette forwarded the 

' articles to tbe Defendant at Fiacq. Once a 

motith. after receipt of the goods (or some 

tvines two or lour weeks later,) Mariette, a» 

the agent of the Defendant so di^^cloted, paid 

the price to the Piaintifla, and took credit in 

Ua account, with the Defendant, for the awma 


TO 


Mftriettefiôled oo fifth NoveroberlSfiO, at 

wliich time there wns due f he Plaintiffii, the 

Num of S 329. 20, for the fi^Uowing artielet 

■uppiied to Defeodftot. in the above maniier ; 

I860, 

8ept(-mber3r<l-20sfuai avoine.. 4» 58J20 ^ 
8< pteraber 29th-- 10 sacs ria. . » . £ 46 
October 12th -60 aaes graou ... $ 225 

X32»20 


Hari^te deposed: ''When I stopped pajment 
Goder '' ( the Defeodant) '' was due M 6.000» 
for the goodt I bad bought ,for him, and 1 
waa due him S 2,900. '' No demand for 
payment appears to have been made bjr the 
fWrniiSet till Bineteeatk September 1861, 
when the preseot «ott was entered ag^i mat 
Godf r. The ease was |»artly heard in Norem« 
ber last, bat» at the leqjMSt of partiea, was 
allowed to stand over, till this term. 

■ 

Basibs, for Plaiatiffi, eontended : The esse 
is quite % clear ooe. The goods were sold 
and delivered, through the Defendant's agent» 
to the Dt-fendant, who màtt, of course, pay 
the price. We dealt really with the Defendant 
throughout,aui aU the aecouota were rendered 
in k)H name. He ko^w the course of de&ling, 
he homologated, ao<l ratified the whole pro- 
ceedings, and now that the agent has failed, 
and he can*t pay ua ve^ uf coarae, eue the 
Defendant. 

/ . • 

O. B. Colin, for Defendant: It is a mistake 
to suppose that the case is a clear one against 
the Dtffendant.' There are three . grounds 
ou which I contend he ahould not be held 
liable. Krst» according to the course, of dea- 
liii|f, Goder paid every moatli, or occasionally 
at a somewhat later period^ through Mariette, 
to whom he sent ^e money. At the date of 
the failure of the latter, there was a large 
sum in his hand^, which he ought to have 
applied to pay Goder. It would bo a gross 
abuse to say ^lat, if I send my servant daily 
to the Bitsur^irith res^^j money/^nd he Utterly 
eb»nges the €0»tb9 of dealing, and takes np 
goods, m my name, on credit. I ahall be liable 
to pay them, on my serviint failing to do ao. 
There was here < a change in the course of 
df'aiing for which 1 am not responsible. Ins 
lead of settling monthly^ or so, they waited 
nearly one year, before th«y madfi the demand* 
IPauy, Princicy^al, and ^çeiU. Page 246.) 

£l^ccni^/y.-*Th9Piaintiifsdm&'t allege that 
tlic*y ever settled with my olioitt, they looked 
to Mariette c^l^ne and adopted him as their 
true dod only d»«btor. la fact I never knew «iny 
thing of the. plaintiffs, or that I had any 
dealiDgs with thçrn I gwr; to Mariette no order 
to go to the;ic store, in qiest of articles for 
me. They ,de^lt. really frith Marietta, who was 
theo in nod ct|Bdit« It h only om hia failure, 
aa an auiîjcrh^ht, tbut they attempt to fall 


TMrdlp. — In any view, the eiteusion of 
time, here given by the Plaintfffi, is fs^tal \ù 
their demand. Instead of asking payment, at 
the end of the two months, when tb^y would 
have found money placed in MarietteV banda. , 
by the Defendant, for tbeir payment,' thfy 
allowed nesrly one year to elapse. (SMITH'S 
Leadinff Casef. V. 2 Page 198. Particularly, 
the notes ; Patentm & other cases. âM]T!l^'¥/ 
Compendiuin. qf mercéâdile law, P^?^*^ 13i. 
132.) 

The French authorities are to the same, 
effect : Sirsy 1832. 1. 776. 2 case». Toulliek. 
y. II. Numbers 25, 26 Dvrakton V. 18 Page 
218. 

JUDGMENT, 

This case, like every other, must be detnr-^ 
mined with reference to the precise ^acts whioh 
have been established in evidence. The whole 
law of Principal and Agent i^ founded on tlie 
eyery dny quoted maxim: Qui yo^i/ per aliunf^, 
fdcUperge. Applying this' rule to the présent 
case» the Defeadaut Goder bought the articles 
in question, through Mariette, from the Plain- 
tiffs, and therefore having got delivery of the 
goods, be is primafaeie, at least, necessarily 
l>ound to pay the price to the Plaintiffs. .Tl^o 
purchases made by Mariette, frotn the Plain- 
tiffs, were eiesriy within tbesc6pe of his gene 
ral employment, and therefore, delivery of the: 
goods having been made.the Defendants unie*» 
hé êhews cause to the contrary is' liable to pay 
the price* 

So standing the mntter, how does^ Odder 
justify his present refusal to pay the price. Ha 
says fir»t : There was a change in the course 
of deliv^^ry, by the Plaintiffs, 2udly. The 
Plaintilfs really looked <m Mariette, as th ir 
debtor, and relied solftly on him * 'and 3rdly, 
the delay in making the demand for payment 
is fatal to their claim. 


( 


« 

Now Vst. Had there been any. charge in 
the way and niander in which ift'e traiisactiooM 
•were carried on, prejudicial to the interests of 
the Defendant» this plea might have b^en a 
good one. If the Pl'-intiffs instead of getting'^ 
paid at certain fixed times, hni granted credis 
to Mariette really beyond those ierm^, «inci ' 
he, after recovering money from the Defen- 
dant to pay Plaintiffs^ bad failed without liotag 
so, tho Plaintiffs eoald not have recorvered 
agaittst'Defimdant.' But the avideitcein tlïla 
turn above recited doea not diadoae such a 
atite oi mattera^ 


in 






Ifthe second defence were proved m evi- 
deoee there is no doubt 'thst it would be a 
good one. ' A seller through an agent or bro* 
ker,( in the present case it is nnncessary to \ 
distinguish them,) msy so conduct hinlself aa 
to adopt the agent, as bis sole debtor, and 
liberate the principal* This will necessarily 
raquire to be very clearly established in poiitt 
offset The evideiice in thiè casa dOea not at 
«U support the pa»iiioW *- ' ' ^'^ ^ 


w 


, As io the third dafenoe, it^U not.establisbecl 
At ifae date of M«riette*s fnilure, no part of. 
the account wt» due, above What nriay fairly 
be said to have been the orâinarj term 'of 
• credit^ and> the far lai?ger part of the account- 
was owing for. a considerably less period» 
Accordingiy no undue delay in demaoding 
payment so as to raise a special defence ibr 
Goder, really tocrk place. 

Farther, tl^e Defendant was then due his 
vendors more than twice the amount owiiig 
to him by Mariette ;80 pratically, machless 
loss ficcnted to the ^Defendant than often 
occurs in such case Mariette being insoWent,^ 
the accouut could not be paid by hiro, and the 
•Plaintiffs went against the priocipai, who 
cannot complain that a delay of some months 
took place^ betbre he'was sued; 

Judgment for Plaintiffs^ with costs. 

'Caption ef Che body timited to three years. 


A. LioNNET Esq, — of Counsel for the ow- 

[ners of the Bashdir. 
C. Laborde— Proctor for same. 


2ndJu7i€ 18(12. 
. In this case. His Honor the (^Iiief Ju8rice, 
ai WorsbipfulJudge of the Vice Admiralty 
Court, after reciting the pleadingi) and ^rgu- 
tnentt of parties, at great leogth, delivered 
Judgment as follows : .. 

ît will be remembered that the case of the 
ïxomoveiit is that the Baskair was a slater, 
belonging to a subject or s ubjects to the 


Tiee AiMrnlt; Crart. 

Capto&b d'un négrier,— ReST15L'UTION. 
Circonstances en vertu desquelles la Vour a or* 
dtmm là restitution, à ses propriétaires, d un 
"Négrier capturé sur la Côte Orientate d'Afri' 
que, par une 4€ê er^Ares de Sa Mqf'esté, , 
quoiqu'il eut ét4 capture pour de justes mo" 
tifs* 

Captuhb of a Slav£r, — Restitution. 
Cireumsiances in tdhich the Court ordered a 
Slaver seized on Jke 'East Coast of Africa^ 
by one of Her Majesty's cruisiers, to be 
restored to her owners, Plough captured 
with reasonable cause. 

THE QUEEN, Promoveut- 

venous. 

The Ship called^he BÀSHAIB, Impuguant. 

Before: 
Hia Honor C. Farquhar Shan o^Chief Justice. 

The Hble. W. <}. Dickson Esqré, Procureur 
Ac Advocate Oeneral, Queen's Advocate. 
J. BoucoET — Proctor. 


Imaom of Museate.andliaMeto coudemnation, 
under the Cdhveution with that State, u* n 
the relative Act of Parliament; as -having been 
found and seized tn forbiâdemiratera. 

> 1 -'In the fir^t pi ace, we have to consider the 
queirtion which lies at the root of tfac whole 
matter here. Was this Ve^selinrhën capiured, 
enga|f^d ill the slave 4radef 'Or, to state the 
preei«e isaue, which has been raised and accept- 
ed 'by both *partie8^ was she under the Statutes 
for the suppression of the slave trade» and 
were ihere slaves on board the Bashaïr^ mhtu 
she was seized by the Si* don 7 

» 

It appears to the Court that this part of the 
esse of the Promovc^t iias been established in 
evidence. 

Thelmpugiiant himscflf admits that he waa 
at one time^ in the habit of deaitug in slaves» 
and carrying them in the Bashatr^ and this ia 
corroborated by the evidence of several wit- 
nesses. 

• r > 

f 

'. The original character df the Impugnant 
and his ship are thus estaiilished in the outset. 
The ordinary leg*»! presumptioa therefore, in' 
favor of a party -whose conduct is impeached, 
canoot operate in his favor here, and a statua, 
so to speak, is fixed oo the 'Im[>ugnaiit. atid a 
character oo hin ship, which it will not be 
easy for him to renonnce^ except by the mobt 
conclusive evidence, that he had latterly aban- 
doned such practises altogether, antl hetcoken 
himself to the mo|:e )egjtin)at« pursuits of 
commerce. 

Now has he proved that he had ceased to 
traffic in slaves at^the time of the capture ? It 
appears to the Court that he has not. It is 
very material to observe that White he statert 
to the British Consul, at ^Zanzibar (as the 
Pass of tliat fuQctiooary^ found on board the 
Bashdir^ bears.) that he had 34 persons of crew 
and passengers, aud no slaves,, the 1 repugnant 
is found at sea, 4 days afterwards, with the 
said crew and pasaeugers and 5 additional 
persons, having every eharacterÏHtic of being 
staves ; physical appearance, dress, language, 
habits and manner, at evinced during their 
association with slaves ( oo board the Sidon), 
who had some time previously been captured 
in other Dhows. 

Some of these 5 persons have been eia - 
mined in this cause, and deposed to their ^ 
having been forcibly seiaed and carried of aa 
slaves. Attempts were made to conce«^l them, 
when the ^asÂatV was boarded by the boats 
of the Sidon, evincing a gurlty kifitow-edge on 
the part of the impugnant. that thesewere 
persons wiio^e nrc^ence.on hoard of his vessel, 
would tnru to nis disadvantage. Then ,seven 
pairs of iron shacklei^, — of that peculiar conSi^ 
truction which a witness of experien'ce, and 
intelligence, t^ls ns are to be fbubd only on 
boaM of slavera in thcsd seas^-<«are discovered 
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record, to haf« baew «ctaatljr inad»^ aud 
tilts Appellant positivdy deiitea tbxt anjr. 
fart^^er adttUtipu iraa «lade; «nd as t(ie 
Platntiff ie4 no prcx»f whatever, it appear» tai 
the Court that the aafe^ . cou rae ia to allow a 
rehearing of the €aae. The judgmeut of tho 
Ma^ftlrate is -therefore hereby recalled^ 
and the case reoiîtteâ to be reheard, the 
Magistr»te to bave foil power to dispose of 
sH questiéua of costs, past or future^ in his 
Court. 

I 

Za the Appeal^ «osts to neither pafly. 


Appbl v^vjê Jugement dis Magistiuw 3i 

DlSTRJCTi^^KBCtAMATIOM DE DoiTMAaSS ET 
iNTiKÊTS. 


Apr «All FEOll A JUDOWENT Or DlSTElCT 
M AGISTEATE,— -ÇUIIM OF DAilAftBS* 


Number of Record. 275 
K MAYKFA, Appeliaut. 

Verns, 
MABJANE. Bespondeot. 

Before : 
The Honorable Sia J. E. R6movo Itt P. i. 

CM. CAHrBELL,*^of Cotmse! for Appellant. 
U. HiTiB.^Appellant's Attorni»y. 
J. RouiLLAto,— of CouQse] tor Respondent. 
A. J. Colin,— Respondent's Attorney» 

AthFebruttrtf 1862. 
This was a case bt'fore the District If aglstrate 
of Pamplemousses for the pay tnent si^the aum 
of two handred and fifty doHari» for damages 
ior the prejudice and loss which the Appellant 
sfledges he has sustained in consequence of the 
taking aWay of a dry wall which existed bu his 
property, with eosts of suit. 

The District Magistrate proceeded to hear, 
oil the 12tb September 1861, and closed the 
evidence,^h6 stfne d ly, and ordered that ins- 
4)PCtiou of the. locality should ti^ke ptaoe on 
mi^nday the sixteenth of the same month of 
'•Sf^plemher, at which the parties should attend 
if they thought fit to do so. . ' 

m 

It appears from the record that tVe case was 
bi^srd before the District Magistrate, on the 
idth Septeivber, but no mentioo is made cf 
the Inspection which had bi)dn order-" d, but 
on the other hand ^ the cnae was proceeded 
without any opposition or observation of the 
parties, and this last fact induces this Court to 
adroit that the^ District Magistrate has acted 
in^couTormity with the order of the 12th of 
September. Moreoverthe Appellant has not in 
his grounds of appeaUspecified that tbe Inspeo* 
tion of the locahty, ordered the 1st September, 
Im %eeii neglécied. 


In consequence, finding' that the -'Plaintiff', 
now Appt'Nant, haa'mtc prov^ his plaint, 
appeal is dismissed with «oartsl 


i 
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Snj^Minfe C#art. 

SUCCBSSIONS iRRéoUMfeHGS.-^ENFAVTa NA* 
TVRKLS; — ENVOI EN POSSESSION. ^ArT. 766 
C. C. 


Successions accrueino to natural cttii^ 
oaeN,— MoTioM to bb sent in possession op 

GOODS JtfEPENDlNG TflEREPROH- — ABT. 766 OP 
CO. 


Ex parte : 


J. N. IIAGOT. 


Before:' 
The Hble. Sir J. E. Rkiiono Ist P.J. and 
The Hble, N. G Bestel. 2nd P. J. 


4/A Ftbrvarp 1862. 

The applieaeion of Joseph Kuma Ragot 
has proved to Cou;t that lie Îh thé natui'al 
son of Maria Loinse Rosalie Ragot. who waf' 
natural daughter of Mm ie Louise Ragot and 
natural sister of Pierre François Proponier 
and Joseph Marié R'>got, and that those per- 
sons have died without leaving any If'gitiiuate 
heirs ornatura-l represeritatives wli^terer, and 
that he, the i^aid Joseph Noma Rue|ot is ealled, 
by thet^ms of Article 766 of the Civil Code, 
to receive tbe Successions cUimed by him, 
with the consent of the Ministère Public. 

In consequence, Joseph Nvma Ragot is 
hereby sent imo possession of all the proper- 
ties of Marie Louise Rostilie Ragot, his. mo- 
ther, of Marie Loui*è Ragot, hi» grand mother, 
and of Pier^'O Frao^ois Proponier and Joseph 
Marie Ragot his natural uncles. 

Sspreme Ctnrt. 

Divorce,— ANNéi! a'bfrbotb, — Articcb 
260 C.C. 

DivottCE. — •* ANNiqi »'«paETTVE, ** «**A»ti* 

ClAi 260 OF C. C/ 

Nvuniber cf Record : 5fî06 

BLANCARD the wipe, Piaintiff. 

Vsrsus, 
J. I. BLANCARD the husean'»/ Defendant. 


iiktfore. 

1?h'f Honorable Sir J. E. Rsmono IstP. J. and 
. Th- Honorable N. G. BBST£L2od P. J. 

« 

A« LiowNBt, — oirCouusel, for PlathtiflF» 
C. L^BORDBi — Plaintiff s Attorli< y« 

4th March 1862» 

{See Volume 1. Page, 5.) 
il^t. Ltonnet» of Coonsei for the Plmotiff» 


3» 
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xpov^s the.Coarfc.to proijïMjnce final jtidgment, 
in ti^is case, tlie' jearV ^delay fixed by the Court 
buvinç^expired..^;. 


Counsel for PlaintiflF*, n^ovcd tii£ Court for 
tbe writs above pr;«ycd. for. 
l4otioo granted. * 


T6è,t>efend|iat ^oef qoÇ «tpfwarj, thoughj 
*»!.y>WWP'<'«''^; . 

Mr. p,ongla3, 'Snb'îtitute "Procurfear and 
Advocate GeneraK st^ites that, as Ministère 
Public, lie haa nothing to say against th& 
demand. 

Tire Court (tdally. pronounces the divorcef 
' prayed* for. 


i^npreme Coirrt* 

JilG^M^ENT OBTBNy CONTBE UNS SOCIRSfi, — 
EX^ÇUTJLON pu JUQEMCGN'E CO^TIVÇ; l'UM J>ES^ 

.Jiu^PG^fENT GIVEN AGAINST PAATNERSH^P,-- 
EX^Çai*IOV OF THE ilUPOMENT AQA^NST 0|i£ OF, 


, A. REYN AUD & Co,, tUintififs. 
À. BERNARD & Gi^ Defandaata, 


V 


Before. 
. Hi^ HoRQc the Cbief Jupob and the , 
Honorable N. GL &kstsl. 2nd P. J^ ,. , 

,J[,K^,C$fm^,-^û£.Co^usûIfQr PlaintiflTs. 
Èf p.çtçBAY,^r-Piai^tiff'a Attorney. 


1 1th March 186^ 


t 

Mi 
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MANnAKTtST MANDATAIRE. 

Olrcf»nstanct$ d'après ksquelle»- la, Caur a. 
décidé qntin acquéreur de marchandises, par 
r intermédiaire dun agents ne pount/ii se 
I refy9er au.gaiemevd du prix des dites mar 
chdndiscs, lorsque l'agent^ habilnelkmeut , 
chargé défaire ce. paiement ^ était tombé en 
déconfiture. 


PfilNClFAL AND APSNT 

Circupistanees in which the Court held that 
thejiewas no special defence open to the 
purchaser of goods through an agents agaifVft 
paynmU of the prices where the agent who 
m^ualiy paid the price had failed. 

Number of kecoi d : 3089 

MODTOU & Anor. Plaint-flfs, 
♦ Versus, 
GO DEB, Defendant. 

Before : 
. . His Hpnor the Chief JuDQE^- 


S. Basire, — of Cotiinsel for Plaipti£Ei. 
V. Praoassa, — Plaintiff's Attor^iey. 
,G. B. Colin, — of Counsel for Defendnnl., 
,A,.J, Colin,— Defendant's Attorney. 


♦ •• 


iSth MHyl863. 


On th« 4th day of thiajpretit^i^t mnnth ofi 
Murçh, the Plainiiâf^, by th^ir Cpun^l M;r. J. 
L. toi in, moved this Coutt ex-parCc, fora 
iCu le authorizing the U gi^tr«r to isbu^e writs: 
of J^ Fa. and of C^. ^'a. in the above caus^^ 
iiç^ainst Victor Bernard, as belhg a tnember of^ 
the firoi A. Bern» rd and Co., persuant ta a. 
;^>dgnient entered np, in the Ijegistry qf rhis 
Court, on thp 24th February. ia»t, at the 
r«qitest.of t}|e said Plaintiffa anluht the «said j 
Uâî^ndàuts^ for the rccoveiy ut the amount of, 
'<i promissory note. with .costv against the sai4, 
Victor Ber4>ard, 

- -' . .. '. 
Mr. S. J. poiglas, as Substitute î^rocureur 

fe^id. Advocate General, h<iviag objected to duchj 

ittotiou being made ex-parte. 

/The Court touk titne to canaider. 


X^nn, oil the 6th the Court rules thbi the, 
Defendant,yi<'torlk?riiard, tuunt D^summoned! 
lo answer the Plaintiffs, application, if he^ 
thiiiks proper, ann intimates that, withotit his 
hi'ing .called upon to appear in Courte the 
u.ic/no4«. CHunot be entertained by tlie Court. 

And, on the 1 1 th March, the ua»d Victor 
'i»^rnard liaviiig b^en called upto a^ ^buve^ 
i»ti»atvd, and^h;avmg (kAnk, JF. L. CiAm, of 


■ « . 

The Defendant God^r, a stop keeper nt 

FJacq, was in the habit, during, the years i85Ç, 

1859 and 1860, of employing A. Mariette « 

general agent in Port I4QUI», on commission' 

to p*ir4:h|^se aiid send tp him, various article^. 

which he required,, for the purpose» of h^ 

trade. No instructions as to where be was t> 

purchase the goods were sent, to Marictti\ 

lie was in the habit of procuring some of the^ 

supplies from Plaintiffs, who tiien kept a stoœ 

in Pox:t LquIs. 

ITie course of dealing, so far as disclo«ed. 
by the evidence in thec^se, which was very 
meagre, was the following: Ou receipts of 
Defendant's order». Marietta procured thp 
article*, from the Plaintiffs, comnaunic^tiiig 
the names of the Defendant as the purchaser, 
and canting i?o9^ for the articles pour cotnpte 
de Mon9. K, Goder ^ Mariette forwarded thft . 
articled to the Defendant at Fiacq. Oucf? a 
month, bft^r rer^eipt of tbt: gpods (or some 
times two or four weeks later J M arietta-,, «a 
the i»gent of the Defendant aodi^^closed, p»iin . 
(he price to the P^aintifi^, and took credit ia^ 
his account, with the pf^fendant, f<^' thâ^ui^ii 
80 paid. Ther^ ^i\% no evidence that jPiaititiflt 
kiiew Gbaer, eaçept tlirotigh tba réj^irm^B^t^ 
tioii of Mariette. 


I 
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Mariette failed oa fifth l^ovetnb^r I860» at 

vliiohtime there \I48. due.tht) l^laintififH, tbie 

tiiim of £ 829. 20, tor the fbUowiog artiçt^»' 

»upplief) to Defeodaut. in the above muaner ; 

I860, 



é 

September Srd -20 saiCf avoine. . Z &8.20 
S» ptffmber 29th— ^10 «*ac8 riz. . «.• £ 46' 
October 12th - 50 sace gram. ... $ 325 

« 329 2v) 


Mariette deposed:** When I stopped payment 
Goder '' ( the Defendant) »' was due 5f 6,000, 
iorthegoodal had bought for him. and I 
Wds due him «8^ 2,900. ^' No demand for 
prijment appears to have been made bj the 
Piaintiffa, till nineiceath September 1861,. 
irheu the preaept suit w^a entered agninst 
Gotier. 'Che case was partly heard in Novem- 
lier last| but, at the .retjuest of parties, was 
ullowed to stand over, till thia term. 

Basirc» for Plaintiff», contended : The case 
is q.uite \ clear one. The goods were sold 
and delivered^ through the Defendant's agent, 
totbe Defeimant, who must, of course, pay 
the price. We dealt really wjthihe Defendant 
throughout^aui all the ae^^ounts were rendered 
in his name. He knew the. course of dei;iing, 
he homologated, aud ratified, the whole pro* 
cecdings, and now that the agent has failed, 
and' he can*t. pay u^^ wp, of course, sue the 
Defendant. 

O. B« CotiN, for Deft^ndant: It is a mistake 
to suppose that the ca^e is a clear one against 
the Defendant* Th^^re are three grounds 
oj which I contend he should not be held 
iiabie. First, according to the courae, of dea- 
ling, Cfoder paid every moath, or. occasionally 
at a somewhat later pemod^ through Mariette, 
to whom he sent the money. At the date of 
the failure of the latter, there was a large 
sum in. his hands, which lie ought to ha\e 
ayplied.to pay Goder. It wûuld be a gross 
Hbusé lb say that, if I send my aervant. daily 
to the B»ztir^with r««idj mouey,and he latterly, 
rJiuoges the co^r^e of pealing, and takes up 
goodâ, m my name, on credit, I shall be HalilJIe 
to pay them, on my servant failing to do^. 
There was hem a. change in the course ., of 
dealing for whirh 1 am nf>t respoo&ihle. Ins- 
tead of settling monthly, or «a, thpy waited 
nearly one year, bt^fore tb«^y made tlie.demaud».; 
(pAL|iV, }?Tu\€\iÀ]^Ql.andi Agtfd. Page 246.). 

5êcp7irf/^,— The plaintiffa don't allcç? that 
th**y ever eettled with my.olie'«»t, they lo >ked 
ff> Marictte^'alone and adopted him as their 
Cru^ and only debtor. In faet I. never knew any 
thing of the PfaintJ&V or that I had any I 
dealings with them I gi^Vf' to 5<j ariette no order 
tÇi ÇQ to their store, m quai of articles for 
n<e. Thcy4ealt realij with Maniettê, who was 
then ^1 good credit . It is onljf on hia failiire, 
as »r\, .^wirtKoaglit; that th<?{^%tbmjrt to iaU ! 
^eliummè.. 


Thirdly. — In ^ny view, the extension of 
time,. here given by. the ï^aîn'tiflPi^' is ïàtil to 
their demand. Instead of asking); payment/ at 
the end of the two months, when th> y would 
baye found money placed inMaxiette's handa^ 
by the Defeiidîsmt, for their paymetit, ' thty 
allowed nearly one year to elapse. (SlftiTH^é 
Leading Cases. Y, 2 Page 1,98. Particular»/ 
the notes : Pateraon & other cases. Smith/s 
Compendium, of > mercantile law. Page. 131. ' 
132.) 

The French authorities are to the san^ie 
eficct : SiaEv 1832:1. 776. 2 case?. Toulliek. 
V. 11. Numbers 25, 26 Dukanton V. 18 Page 
218 

JUDGMENT. 

_ * 

Tliis esse, lil^e every other, must be deter» 
mined with reference to the precise facts which 
have been established in evideiK». The w^ole 
law of Principal and Agent i^ founded on thé 
every d^y quoted maxim: QuiJucH per atki^, 
facitper êe. Applying this rule to the present 
case» the Defendant OodeV bought thé articles 
in question, through Mariette, from the Plain ^ 
tiffs, and therefore hnvînègot delivUTry of the 
goods, he is primafacie, àt least, necessarily 
bound to pay thé price to. the Plain tiffe. The 
purehsses made by Mariette, from the Plain- 
tiffs, were cîearly within the scope' of his gene- 
ral employment, and therefore, delivery of the 
goods havingbeen made.the Defendant unless 
he shews'causeto'the contrary is liabfe ^^^,^J 

the price** ' * 

» ' -' 

So standing, the matter, how Abë$ Qéder 
justify his present refusal tb'pay the price. He 
says first : There was a change tu the course 
of delivery, by the Ptaintiffi*, 2ijdl;. Th« 
Plaintiffs really, looked on M ariette, as thrir 
debtor, and relied solely on him ; arid 3rdly, 
the delay in making the démaûd tbr paym'eiit 
is fatal to their claim. 

Now lit. £Ud there been, any charger W 
the way add manner in wKich the t'raQHaction* 
were carried on, prejudicdat to the iuten^sts of* 
the Defendant, this plea might have "b-'eiu a 
good one. If the Pr<intiff^, instead' of gKttVnjp 
paid at ciertain fixed times, had granted credit 
to Mariette really beyond those terms, ^lid 
hé, after recovering money from the 'Defen- 
dant to pay Plaintiffs, had failed Ivithbut ddiii^ 
no, the Pluatiffs could not have recçrveretl 
agaiast Defendant. Bût the evîâenëcVthis 
case aboTé recited; does not diacloae sucdi* sL. 
■late of matters. 

If the aeoond defence were proted in e«i* 
denoo there is no doubt that it would.be a 
good one. A seller through an agent ov'bfo- 
kery( in the present case it is unncessafy' to 
distinguish tbemi,) may so conduct himself as' 
to adopt the a<^ei)t, aà hi» sole debtor^ antf 
lihecate tlie princip-^l. TKîa «ill necei«ariiy 
require to he very cle^trlv f<(tahtiaKed ifV|^oiut- 
offset. Tlie^évideri't* iii tim case does not H.t 
ail support^ tlitï puii Cu>a.. * 


^ 
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V one of asi situate in Hospital street, Fort 
'' Louis ; and, on tbe last mentioned day 
'* after examining upon oath the witnesses 
^' called on both sides, and the documentary 
" evidence produced by the parties respectively 
'' we have tcJ^en time to consider our decision. 

'^ And after due consideration and delibe- 
'' ration, on Srd, April 1862, at eleven o'clock 
" P. M.| in the presence of the attorneys of 
*' the above named parties, the two arbitrators 
'' have separately delivered their opinion in 
*' the above cause, aud the opinion of James 
** Edward Arbuthnot, one of the arbitrators 
'^ being in favor of the Plaintiff, whilst the 
'' opinion of George Ireland was in favor of 

V the Defendant, the umpire George de Cour- 
'' son has concurred in the opinion of the 
l[ said James Edward Arbuthnot, 

'^ In consequence our judgment, in this 
^ matter, for the reasons consigned in our 
'* written opinions, which we have signed and 
<^ hereunto annexed, is that the said Defen- 
'^ dants E. Jerome and Co., «re not entitled to 
'' claim any damage or compensation from the 
*' Plaintiff who is entitled to have and hold 
'* possession of the land in the declaration 
[^ mentioned* 

'^ Costs against the Defendants." 
(Signed :) " J. E. Arbuthnot. 
(Signed :) *' G. de Courson. 
(Signed :) George Ireland.'* 

The Plaintiff then called upon the Defen- 
dants to shew cause why the said award 
should not be made a Rule of Courtj and 
receive due execution. 

Mr. Bazirb ahowed cause: I am quite 
aware that I am not entitled to go into this 
case at large, but, without in the least degree 
imputing misconduct, far less dishonesty, to 
the arbitrators, I submit that their decision 
cannot stand, as they have irregularly gone 
much beyond their functions, and travelled 
into things and matters not before them. This 
is my only ground of objection. 

They had indeed certain documents before 
them, and heard certain witnesses for the 
parties, but they have not at all appretiated 
these facts, and have arrived at a eondusion 
altogether erroneous. They are not infailible 
and have gone quite wrong in their Judgment. 

His Honor the Cfiin Judob. — I fear we 
may wait a long time before we have infailible 
tribunals. We, Judges, make no such a claim. 
I assure you, in this Courts but we cannot 
review any ercor in judgment, (supposing 
we were satisfied that such existed) in a case 
like this. These arbitrators were probablv 
better qualified than we are to dispose of sucn 
a question, besides thby were selected by the 
liarties themselves. They are not subordinate 
to this Courti like a Court of inferior jurisdic* 


I tion, and subjected to its review. No malice, 
corruption or fraud is alleged against them, or 
gross irregularity of procedure, and your 
ground of challenge, namely : That they went 
ultra vires compromusi.yfhxcli would be a good 
one, if established, you yourself candidly ad- 
mit resolves itself into an impeachment 
of the correctness of the opinion at which 
they arrived. With that we cannot interfere ; 
were we to do so we should usurp functions 
that don't belong to us, and arbitrations, ins- 
tead of putting an end to law suits, would 
only be the first step in the litigation.^ 

Rule absolute with costs, making award a 
Rule of Court, and to receive doe execution. 


SnpreHie Court, 

JUOBMBNT DES CoUKS éTHANGÈRES, — El.« 
icUTION A MaUEICE DB CEUX RENDUS PAR UNB 

CouR. Supreme de l'Inde— Sociétb,— Preu- 
ve PAR témoins. 

Judgments OF foreign Courts,— Execu- 
tion IN Mauritius of those given by a 
Supreme Court of India, — Partnership,— 
Oral proof. 

Number of record : 6012* 
COCHEANE, Plaintiff. 

VCTSUS 

LEISHMAN, Defendant 

Before : 

The Honorable Sir J. E. Rémono 1st P. J. ft 

The Honorable N. O. Bestbl 2nd P. J. 

G. B. Colin,— of Counsel for Plaintiff. 
A. J. Colin,— Plaintiff's Attorney. 
S. J. Douglas,— of Counsel for Defendant. 
J. H. Sladb,— Defendant's Attorney. 

13th May 1862. 

{Vide Vol. r. Pages 170^196 and Supra, Page 
24.) 

The two Isst judgments, made in this cause, 
in dismissing the motion for leave to adduce 
fresh evidence in the case, at this advanced 
stage of the proceedings, ordered that the 
cause should be proceeded with, on the merits. 
However, on the twenty seventh March last, 
when the merits were to have been gone into, 
the Defendant's Counsel made a third attempt 
at the introduction of the new evidence, 
which he stated to be indispensable to do jus- 
tice to the merits of this case. He therefore 
remained silent as to the merits, but strongly 
insisted on the admissibility of the evidence 
again tendered, which was as strongly objected 
to, by aie opposite side. 

The main ground, for the admitsion of the 
evidence tendered, is fraud on the part of 
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Defenckut's attorBej^inr. F. J^erg^eson, incthe 

'Use, or rather ia the abuse, made by him of 

jtbs power of attorney., confidad to bim uqier 

dale of e^ght December 185L -, , 

But no .evidence has bfspn.giv8n9 npCfbaait»' 
tfor a single moment, been hunted at, 'that the 
mamhers -of tha^'^piatie Marine Ii^M ranee 
Office 'Vwere cognizaat of, or had, in any w^y, 
in . the ^lightest degree, participsted' in the 
fraud inpuJted .tq. the Attorney. 

• .In.the abseacQ oÇ^any sutb prqoffl^nd asving 
whatever .right .the Defendant ..may have, 
4^inst hi» .age»t| for .having exceeded the 
liipits of his authority, as alleged, it is clear > 
that the contract entered. into, hv the Dafem- 
^Jiant'a ageQt,4rith the Company, must be bin- 
4iug upon LeishmaHjUnlesagoed cause should 
be shewn to tlie contrary, before the compe* 
.tent Cour t,;, which JiasAOt not. been done. 

.Moreover, thiaCouvt, not having any app^l- 
4ate jurisdiction pverthe decisions ot'theSufre^ 
me Court of India,necesBarily . abstain «from 

{;oing into proofs which, if satisfacttony^ must 
ead to the setting aside of the Orders of the 
Supreme Court of India, over which however 
this .Couiït, as.juat observed» and «for the 
reason first n^entioned, has uo contrat. «W^ 
cannot presume that J ustice has not been done 
to Leishman. Jf the evidence, raising /;[ues« 
•tions upon the merits of the case, constituted 
a defence,this should have been pleaded in the 
Supreme Court of India. (See Sendenpn vs 
Jffenderson^ Law J, RJL8M. Ycdoine 22, 
Pf ge 274.) 


'The abaenee of any defence, on the merits, 
leading to the necessary inference that the 
.Befendant haa.no defence .to make. 

v-io^gm^tibr. Plaintiff wiAh costs. 


Svpreiiie. Conrt* 

Apprl d'on jugement DtJ Master,— Ven- 

;TE PAH EXPROPRIATION, — iPAIEaiENT,*«-C£|^I- 

riCAT N*JBOArrif , — C. C. Arts. 1654, 2183. 

Vircohstances partîcûHèreSf en veriu/des-- 

quelles il a' été statué qu^n acquéreur d'immeu» 

fUe n avait ^ pas le droit d'exiger -du vendeur , 

. avant de payer son prix, la production d*un 

Certificat Négatif. 

'APPEAL PROftl A JUDGMENT OF THE MaSTER, 

—Sale by levy, — Payment, — CERTipicAiys 
OF Inscriptions,— C.*C. Arts. 1654, 21S3. 

Special circumstances' in. which the jpuvcJui* 
serof an immoveable Estate was held not, enti' 
tied Xdvfisist, '^before payment ^ > that tie. sétkr 
ihouldproduce aQer^ficaieJrom I7i4 conserva 
itorsf'JUùrtj/qfes. 


■BOUTIN. Api|«lU»t« 

OVEBEND OUBNEY & Col Bespondeute. 

^BéforeV 
Hit Honor fhe Chief Jcr(>os and ^ 

*The Honorable S|r J. B. BifcicoNo 1st P, /J.' 


A.;Lrt)Ninpr,-*of dottnsd for App^lhtnt. 
'C. Labordb, — Appellant's Attorney. 

Hb!e H.-KcBNto,— *.of *C!oQnsel for %e8|tpa- 
^ents. * 

.£. DucRAYy^Bespondenta' Attorney. 

1«^-»fa7l«62, 

This «was an Appeâ, firom tha 'foHowing 
Judgment of the Master, of. this Court, i&.a 
matter of aale by Ii^^.. 

"IJponhearing Mr. .'Ducray, Attorney Tor 
the Plaintifta, and Mr.' Làborde, Attorney 
for the Defendant, at a sitting Golden before 
me, on .the twenty ninth ultimo, I took the 
matter into consideration, and now render 
my decision. 

'' By a deed of s&le/drawn -up by. Guimbeaa 
Nçtaiy and -his fellow colleague, bearii^ 
date the twenty seventh "March 1860, Over- 
end 'Gurney and 'Co., represented as abbye, 
sell to Boutin, the Sugar Estate La 'LoUiia^ 
for the sum of 9 807600. . 
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Amongst other eonditions of this talc, 
Boutin «indertook to cay off the .sumi dP '^50, 
000, being the amount of the aale price for 
.which the said Batata waa parchased, at the 
bar of this Court, by Ovorend Gui'ney Sc 'Co* 

^*lhe ''Order/' or Scheme of distribution,of 
the said sale price having been drawn up and 
closed^ warrants for payment were delivered 
to the several creditors collocftted.. . 

''And Bontûi,not eomplying^with the afore« 
said conditions of aale, aa the. payment of ihe 
said warrants, OvQr^nd Gurney and Co. had 
to pay them off, and, by -so doing, were subro- 
gated In ^ the vighta ef aererAl oreditors^ tad 
they now prooeed to make a ievy, on the 
Batata, in tirtna^ efcthe baforeuealioiied deed 
o^sale, Iqr them to Bauitio. 

'f Boutin argues that. Wore. claiming psQF- 
meut from him^for the same, Overend Gurney 
and Co. are^bound to shew, by a Certificate of 
the Conservator of morgages, that since tlio 
Original sale to Overend Gurney and Co.,thei:e 
e^fst no inscription against tlie latter. 

" la aa much .as Boutin, the .purchaser, «h,aa 

* taken no steps to piotect himself from bei^g 
sued, in compliance with iirticle21S3 and tJb^ 

. following articles of the " .Code CiviJi, '' ihù 

vandor^oreditor on..the JBstate, ihaa Joi^ .Ahm 

'right, m default, of pay matiti)f his elaûi^*<tf 

• suing for the aale by <lavy, or of rscui^g for .-Al^ 
. cancellation of the Deed of sale, without b^JHt 
! bound to fnrnish to the. pnrebABat tbe sC^tiA* 

: L cate rejjuired. 


M 
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'^ For tMiéitthoii%« I k^foM thé demand of 
BoQtin, to fttaj the proceedings commeDced 
by Overeni Gfftrtiry afad Co. agsîAst him, and 
permit them toproceed to theaale of the Estate. 

«* With coita k^iûat Bûntiil> 

The Coart waa of opinion that Boutin had 
here no legal grounds for rv^fusing to pa£ the 
^ricei under brtio|e8 1654 of the Ciyil Code^ 
ii had heen contended. The demand which 
he madei» upon Overend Gurney and Co., be- 
fore he ahould make payment waa one whioh, 
in th9 oilrcamstances, he had naright to make. 

^ne Appeal was therefore dUmissed, ^with 
costs. 




ftailConrt. 

Aapii^~OR». No. 86 01 18&8. 

Sur Vappel éCmn jugii^e^t et magistrat de 
District 9 en matière criffiimile, et h moins dHn 
justice flagrante^ la Cour respectera l'opinion 
que le Magistrat s'est faite sfur Us preuves qui 
ont été soumises. 

' Appeal,^Ord. No. ^5 6r 1852. 

On an appeal from the judgment àf a DiS" 
trict Magistrate, in a criminal case, useless 
there has been à plain miscarriage of juslicti 
the Supreme Court will notinteifere with the 
opinion of the Magistrate upon the evidence 
adduced, 

m 

Number of Record : 14^ 

SIBULLUCK k On., Appellants. 
I Versus. 
THE QUEEN, Bea^dbdent. 

Before: 

His Hohot the Chief Jtmes. 

A. tiALor«ifTB^— ^6f Cocteiel fttr Aj^pel'lants. 
V. Laval, — Ai)pénantà* Attorney. 
S. J. DouoLABi-^Qaeen's GouUBel, 
J. BotrcHBv><— Quaen'e Attorney^ 

16 M^ 1862. 


BaeMiM^ Sodbeediir^ SooKarr, Sèetàl, See* 
bakck^ Qopthly S^atfrifti, Ratoehiivii and Dpw- 
lateea, were eterged, before iiie Senior 
Diatrict Magistrate of Pattplemofliiei, on the 
prosecution of Beeharee^ with larceny, in as 
much as^ on 27ih ï)eceihBer last, during the 
liight time^ they did wilfully break the door 
of the said Beefaaree*s housci and did then 
and there takCiSteal and carry away <8271.50 c^ 
in soTiereigna and divers coins^ 25 silver rings, 
two arm — lets, two necklaces, two silver ear- 
rings, two silver nose rings, two silrer wtists, 
one collar composed at eleven half érowiïa 
and two company'a rupees^three sliver chains, 
éotinplainant's wife's ticket,the deed of sale of 
eéUiplainànit^a piy>pertjr, licence for ¥ehfeIéÉ, 
thirteen Indian ' wo&an's clothes, two Indian 
dkprâi, tw6 jàcktets, two iFàièt *-cèatè, four 
Hhiie ttirbané, one ebreriig, two brass pots, 
oM b^afta i^kte, one braM gtaàa, a '' bon '' for 
aum of <880| and another for ^6. 


Thie pifeotieira pleaded ^ not gnilty .** 

lliirteen witnesses were examined in the 
Court below, five for the prosecntiom and 
eight for the accused. The Judgment of the 
OôAlt #M ae follows : 


" I ûëà the said Boo^Hiee, Gopaul, Seeram, 
'' R«mebum and Dowlateea not guilty of thé 
^ said -charge, and do therefore dismiss the 
** same as againat them; and I find the said 
" Soobeedar, Sookary, Seetal, and'Seebaluck 
*' giiitty of the oîfence o^ Utceiny, - charged 
^* upon tbèm> as aforehaid, and eonvict them 
" thereof s and «indèr Art. 810 of Ordinanèe 
'< No. 6 of 1889, being the Penal Code of thia 
" Island, I do therefore adjudge the kaid Soo- 
^ beedàr, Sookaree, Seetal and Seebaluck, for 
^* their said offence, to be nnpriAoned, and 
*' kept to hard labour; in Her Majesty's Jait, 
*' at Powder SïiNà, in the Said District, for the 
*' space of twelve calendar months, and to pay 
'^ iii éoBddi the suih of four pounds and one 
''shilling sterling, for costa, and in default of . 
" payment of the said costs, to be imprisoned 
^ for a further apace of twenty sis days, unless 
'^ ^he said cost be sooner paicf.*' 


The |>arties , convicted appealed to the Su- 
preme Court, and« under the Appeal, it haa 
been Mrennonsly nrged, by the Counsel for 
I the Appellants, that the learned Judge below 
kaè tnisàpprebended the nature and weight of 
tke evidence, and has arrived at a wrong con- 
etusieti on the proof; both ss regards the tor- 
fks delicti, and the gttilt of the prisoners who 
have been convicted. But, accordiBg to the 
fited jurisprudence of this Court,8ttch are&son 
of èp^al affbrds ào ground foi (^alteration of 
the jud|[ment below, unless there h^s been a 
plain miscarriage bf justice, even were this 
Court of opinion (which it is not) that the 
District Magistrafe had^ on both or eithei* of 
the above points, arrived at an erroneoua 
result. (See cases of Alfred 'Ayaud and Anor 
versus The Queen, Moedine and Anor versus 
Assen, Vol. 1. pages 45 and 222 of the Deci- 
sions of the Supreme Court of Mauritius ) 

It haa been argued, with more plausibility» 
that the evidence, being the kame as to aU 
persons accused^ if it was not sufficient to con- 
vict the whole of them, it was not sufficient 
to convict any of them, and therefore that they 
should all have been acquitted. But this ar- 
gument ia founded on a misapprehension in 
point of fact. The Court haâ carefully perused 
the evidence, more than once, and without 
alluding to minor points in the depositions 
of the witnesses, and to the advantage the 
Judge below had in seeing and hearing them 
examined, it will be found that, of the four 
prisonehi convicted, three were among the 
only four, expressly named by the complainant 
as seen by him committing the crime, and the 
remaining prisoner found guilty was deposed 
to as the party who held the lantern, #hile 
the theft waa being coSilOitted* 
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Th6 Appeal mast tberefbre be reiined witlx 
cotU. 


Vbntb par -sipropbiatiov FORcés,— r Sv» 
BBooATioN,— Intcrtentio^v^— *C. C. Akt. 722| 
—Cm P.C« Ast. lie». 

J 

C/n erêancier inscrit ne peut intervenir daiuùnê 
pareille vente avant d'avoir été pridlablerkent 
subrogé atup droits du créancier saisissOfii. 

Lai subrogation né peut être sommiHretfiefn 1^- 
cordée à la barre , 

Dans les cas prévus par T Article 143 des Rég. 
de la Cour, un Ordre du Master e A dl^nit^ 
et fixe ta procédure de cette cause. 

SaLK OV an ÎHMOVEABLB ESTATB by liEVt, — 

StJBRooAirioN^ — [ntbrvbntion, - c. c. Art. 
722,— C. oï Civ. Proc. Art. 1160. 

An inscribed creditor cannot intervene in such 
a sale without being subrogated to the tMying 
creditor, , 

Subrogatioik cannot be granted sumHidrily fit 
the Bar. 

Under flu'e <^f Court 148, an Order of the Ttias- 

' ter is final and fixes the procedure in the 
cause, 

« 

Number oj Record i 7130 

J. & J. BEODIE and Om«i Appeflffati. 

versus^ 
ASSÎGIÏEES ÔE CESSJO BONOEUR 
PIERRE PHILIPPE, ïtespondeuts. 

LBISHtf AN, Seising pMj. 

HEBIjE, loterveniDg painty. 

• ♦ 

Before 1 

Hi« Honor the Oitsr Jtn>ÔB and 

The Honorable 'Sir J. E. ItskoKo I P. J. 

A. LBGALL,-'^f Counsel fdr A^péllantii. 
J. H. A ckro«),**- Appellants' Attorney. ' 
J. L. CoLiN,^'of Cotmsel for Assigneeii. 
F. Victor, —Assignees' Attorney, 
S« J. Douglas, — of Counsel for Seizi^ng 

[Party. 
. Sladb & Banks, — Attomies for same 
A. Lionnet, — of Counsel for Intervening 

[Party 
£• Laurent, — Attorney for same. 

16 May 1662. 

This case arose out of the proceedingi 
before the Master, in the sale by levy, at the 
instance of James Aleiander Leishman, of 
the Estate Belle Source, in the District of 
Flacq, belouging to Pierre Philippe. 

On the :28th day of Angiist 1860, the Mas* 
ter, on the hearing of parties, pronounced the 
following Order : 


'' r order that the sale do take place before 
^ mo, on Tuesday the eighteenth day of Sep- 
*' tember next, and that the levying p&rt;y do 
" take the necessary steps for that pu^ose. In 
** default of Ms âo doing, I herebjr order that 
"Ecroignard be sttbrogated,in the proceedings, 
^'and.Aat in the delay of forty eight hours, 
** from the last mentioned date, be delitered 
M Qp to the attorney of EcrotgnarJ, all the 
" necessary papers and proceedings relating 
^« thereto. 

. ^* Cost Co hff considered, as costs of sale. '* 

Oh tM fhr^ day of Feblruary 1861, the 
Master piontMaèéd in order, inter alia, to the 
following effect : • 

<'U^on ihénirfï^ Mr. Labordb, attomgr for 
'* Pierre Philippe, praying that the proceBings, 
^' to arrive at the sale,i be declared null and 
" toid ; 

" Upon héàiïhg Mr. Douglas, of Coqnsel 
'' for the levying parties, who declares that lie 
*' has nothing to say against the demand of 
''the party levied on, that he considers tbn 
''objection by the party levied on good and 
" valid ; 

'' Upon hearing Btr. Legall, of Counsel for 
" Fourcanâ, Brodîè, Paturau Dulac Escla- 
" pon, inscribed creditors on the Estate, prnj- 
" ing that I maihtaiu the proceedings by levy ; 

; '^ï'^elpiy the said proceedings, and grant 
" Mr. liBOALL à delay of fifteen day«, to mak^ 
" his demand in subrogation of the said pro- 
'* ceedin^s, and to call Ecroignard in the cause. 
*' Coats reserved.'' 

Ou {;he sixth day of April 1861 the Master 
pronounced the foliowiDg, JudgmenV: 

, "Upon hearing Mr. Çlade, attorney for 
" the levying parties, praying for the sale ; 

" Mr. Arnaud, of Counsel for the Assigneea 
" of the Cessio Bonorum^ prayipg that the 
'^ proceedings by levy be declared null and 
'« void ; Mr. Legall, of Counsel for Fourcand 
" Brodie, Paturau Dulac and Esclapon, credi- 
" tors on the said Estate, praying that the sale 
'' do take place this d.«y ; 

" I give default against Pierre Philippe and 
'' l4ecourt de Billot not appearing ; 

•' And whereas, by my Order of first day of 
"February last, I granted permission to Four- 
"cand, Brodie and others, creditors on the 
"Belle Source Estste, to enter before me, 
" vHthin the delay of fifteen days, if they deem 
^ fit, their demand in subrogation of the pro- 
" ceedinga by levy, and to oall in the cause 
'^ Ecroignard ; and I delayed the question of 
" nulli^ of the said prooeetf ogs raised by the 
'f party levied on ;. 
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*' Whereas xip soi^h steps,^ in p^nuaiiceof 
«f mj said Order of first day pf February last» 
*' by4lie sàid^^itois^lsf^e^bèea taken^where* 
*' by the Question, ;ss to. the Dulli11^7 of«the;said 
^^ proceedings, still vexbaiuB x>pen and nndêcid» 
"ed ; 

" Whereas hyihe CbiRF Judos's Order,- of 
'^this day*s date, he has authorized Juuua 
*MiERcaaNJU)])Ba, the/Official Aas^gaee^ and 
'•' Jules Gautier and Volcy DumoV.t> Cr«di* 
'' tors* Assignees of the Cessio Bonarum of 
" Pierre Philippe» to carjr^ on^ before me,4he 
*' proceedings entered by the said l^ierre Phi- 
'^lippe, before me/ in order that the seis^e 
''-and proceedii^gs tiyleyy of the said -Estate 
'* be declared null and void. 

-^'I'jdo^tgonethe sale of the. property rto ^ 
" futolP day ; 

"^'Whereupon Mr. Leoall, of Counsel fov 

" Brodie and others, asks to be subrogated at 

' " the Bar^ in (he said proceedings by leiiy ; I 

** record his applicâfion/" 


»» 


On twenty secottd^ay (Jf July thereéfterj'at 
a meeting béfote the M lister/the Assignees of 
Pierre Phiftippe '(who hrfd étted out a Ceséio 
Bonorum) pressing that the proceedings be 
declared noil and void, and the levying party 
having nothing no say against' this motion, the 
Master declared the proceedings, to 'arrive at 
the sale of ihe'Seîle Source Estate», null and 
Void, And the levying party and Brodie^-and 
others vrere condemned to pay their own costs ; 
the costs incurred by the Assignees to' he jpaid^ 
by the levying party. 

'Brodie an'd others appéàlëd^d'ihe Sapreme 
Cojirt, 

7tJLÊs'L. CohiSf for the Assignees* in (he 
Cessio Bbnorum of PierreThilippe' : 

'Though altespon'dent here, 1 crave leateto 
open the discussioD, as I shall, 1>y atod "bye, 
shew, that the appeal is quite incompetent. 
(Kecitesthe proceedings before Master.) The 
' appeaVaîice of ffaese inscribed creditors, BrodiPi 
and^ ôthersj Taises the -important question 
whether persons, in that position, tflready 
creditprsyhave a right to intervene separately^ 
«ûd argue the nuHity of the proceedings. 

The Master has given effect to the constant 
}tihsprudehc^ of France, which has hitherto 
been always fdlloWed in this Colony, an^has 
i*ejected the interference. The Master has, 
most justly, lietd that ihej had no locus standi 
in the cstise, as they had not 1)een subrogated 
to the seizipg creditor. 

The Master'-srJodgment'was perfectly right. 
To hold^he coDtracry^woald be quite opposed 
to the whole*soape of 4he prooeemngt for trie 
àf real estates. * !9fae faiw itself declares that 
Aegr are'to.go ei9'iàa>sB]amary manner, and if 
every inscribed* creditor weic ^ beailowedio ' 


take »pajct in 4he pvoceedings, thgr wou^ *b» 
protracted to a ruinous extent, Wh as rej^ards 
time and expence. After the le? ying credito, 
has notified his selsùre to thé other creditorsr 
he truly represents them all,as their mandatai* 
re légal. If he ddes not'do bitdifty, the remedy 
is open under Art. 72St of the C. of Civ. Proc!:: 

^<<,La «nbrogation pourra Jetre egalerneot 
'^' démandée s'il y à collusion, fraud e^ou négli* 
^'gence; sous la réserve^ eu cas de cotlusion ou 
''jQraude^.des dommages intérêts envers qui il 
' 5* sppartieudraV 11, y a négligence* lorsque le 
** poursuivant n'a pas rempli une formalité, ou 
*' n'a j^as sfait un acte ^de jprocédurej dans lee 
" délais prescrits." * 

'But in truih, ihe Appell^snts ^tre out of 
Court, upon the sii^gular procedure in which 
they have chosen to indulge; they never appeal* 
edi^ainst ihe Master's Order ,allo .wing .them 
fifteen days to proceed' by subrogation. It ie 
directly in fa^e of Sect. 143 of .the Rules (^ 
Court^and is fatal to iheJ^^peaL 

ThisRule of Court-JTuns thua: 


'' vin.all cases, in which the IVf aster roajr 
'^haVe made ian order, except in cases referred 
'Ho him for a Eeport,a party ^i8sstisfie4 there* 
'^with, may, within the deify of three day% 
^'froni the date Of the said order, appeal there 
«< &om,and in such case^snch party shall bring 
'^ tbematter^bçfore theCourt,bymotion^withiQ 
'*^féur days %*om the^ tiate of such * Order» if ia 
'' term time^ and if In vacation», within the 
** firit* four days ùl the next ensuing term; and 
*' the Court shall summarily deal . with and 
^iâispoBet)f the matter* 
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'^"Such Appeal s^all be mslierin Hrritingiand 
shall distinctly set out the gnoundajof such 
appeal, and no other grounds tlian those so 
specified shall be brought forward when the 
Appeal is. heard. If, pending such appchl, 
afndott account' thereof, it should becooM 
necessary to delay the sale of the property 
le vied, on, or any, part thereof, audthe ap- 
peal be subsequently dismissed, the Appel* 
lant shall pay all the eosts caused by such 
delay of sale/* 

'©ouGLAs^/or levying creditor. 


I maintain the same grouiAs, generally, as 
the preceding Counsel. According to the kw 
of Mauritius, no inscribed creditor has any 
right to intervene, except1}y subrogation "^to 
the levying creditor. The new iFrench rules 
of one thousand eight hundred and forty one 
(IMl) have never ^ been inteodûeed into (his 
Colony» and we must take the Ivw as it stood 
anterior to that period. iTbe authority of the 
no doubt elementary, but standard rwork, f£ 
BooRON, is condasive. l'ÇMi^eson art. 722 C» 
Civ. Proc.) No laches, or collusion was alleged 
agamstéhe'settingcvedittor. ':Tke "Appelkâts 
wnt'Oa.» Juxoilg 4in6câf^prooaeding .altoge- 
ther* 
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By the Miaster*s JadgruQUt of drat 'day of 
Pebruary 1861, they were allowed fifteen 
days to make their demand iu Subrogation. 
Od sixteenth day of April 1801, when the 
quettion of the nullity of the \vhole proceed* 
iDgs was not disposed of, what possiUe right 
could the inscribed creditors have to ask, as 
they did, that the eale should go on. (See 
PiGEoT (1835) 2nd 'Vol, P. 172.) That is 
precisely the case, for we have the '^ adjudica 
tioQ préparatoire'' under a different name. 

The iuscribed creditors never revived their 
motion. It is quite discretionary whether 
subrogation should hegrauteJor not.(Bu)caB 
{\Si}2)SaUie ImmobUière, Vol. 635.) 

We have nothing to da with the New 
French law of 1841, So far as 1 can discover 
there is only one old autliority> the least favo- 
ring the Appeliaut's views ; that is a case in 
the Cour ie Cassation, 26 Décembre 1820,but 
there the party, at the same time, asked for 
subrogation. (See far, ther the cases in the 
Cour de Cassation dated 22nd February 
1829 note, llih May 182G.— 19 July 1842. 
Note to SiRBY by Da Villbneuvb^ 11th May 
1826) 

Legall^ for ÂppellantSj inscribed creditors. 

There are only two bare questions of law 
here ;(1} Whether inscribed creditors have any 
freedom of action^ or whether they must just 
walk in the leading strings of the seising 
creditor, however opposed his interests may be 
to theirs« (2) Was 1 entitled to subrogation, 
or was I not| and has the Master disposed of 
my motion. 

On the first question, I do not require to 
resort to new authorities, since 1841, I refer 
to Mbrun. 1826. v. 16,F. 832. Question 1260 
and SiRST 2. L36. 

By Art. 1166 C. C. I can exercise all the 
rights of my debtors ; my interests, so far from 
being identical with those of levying creditor, 
are opposed to his ; he has got payment of 
his debt or has settled with the debtor Philippe. 
Any rule of the Code of Civil procedure must 
yield to the above positive enactment of the 
Civil Code itself. Thenlook at the actual course 
of procedure before theMaster.(Reads Orders.) 
By the Order of firstday cf February, fifteen 
days were no doubtî^ granted me, to get a 
subrogation. I never asked any thing of the 
kind; at best it conferred in me a mere faculty^ 
which I declined to exercise. I did not appeal. 
There was no judgment against mo, or even a 
proper order upon me. Then the debtor, his 
assignee, and the levying creditor concert to- 
gether, that the ssle^shali not go on. On six- 
teenth day of April, I expected the sale would 
go on and was in attendsnce^ with a cheque 
resdy in my pocket; but the Master delayed 
tlie sale and I wa? never hcnrd on the offr I 
then made, to be subrogated. It is said I hav9 i 


no locus standi, but they are too late with that 
Plea I have actually been present, and inter- 
vened at every stage' without objection. 

See Merlin, Répertoire,*' Intervention." 
6th No. of let psragraph. 

Colin replies. The facts are not exhibited, 
on the other side, in their true colors/ For a 
long time, after the co.mmeucement of the 
proceedings by levy, the Appellant never 
appeared ; at least, when th^y did so, their 
intervention was sustained by the Master» 
only if, within fifteen days they proceeded by 
subrogation. They .failed to do so and they 
were never recognised subsequently, but reai-^ 
ly repulsed by all parties. Their last singular 
claim^to be subrogated.is altogether untenable 
in any views, whether looking at the facts or 
law of thé case. (See Chauveau (1843) 2. 5. 
N. 685. 

CARRé. Nos. 21. 39. 

BiocHS. No. 35. Saisie immobilière. 

DouQLAS replies. The motion of sixteenth 
April 1861, to be subrogated at the bar^ wh9 
plainty quite inadmissible. Subrogation is at 
the discretion of the Judge, and must proceed 
on some fault or neglect of the levying crcdt- 
tor. It can never be granted, in a mere 
summary way, at the bar. Sirbt 1839^31 st 
December. 

In fact the Appellants were here never 
serious in their demand. They lay by, and 
did nothing. 

Lion NIT, for Merle an inscribed creditor; 
argued his right, as such, to intervene in the 
sale, relying on the case 20th December 1816. 
Journal du Palais, & another case. Ibidem 
36th December 1 820. Dalloz '' Interven- 
tion " 14 and 15. Sirey 1820.11 May. Mau- 
ritius, Supreme Court, 18ii5, Bruzeat}'» Re- 
ports,Page 135. 

Judgment. 

Some very important and interesting 
questions have heeu urged, in this case, with a 
copious citation of authorities. 

Bnt, in the view which the Court finds itself 
compelled to take, in the very special circums- 
iances occurring in the course of the procedu- 
re here, it is necessary to enter on a considera- 
tion of these larger discussions. 

By Article 143 of the General Rules of 
Court, it is enacted as follows: (quoted al)pve.) 

By his Order of first February 1861, the 
Master, in the exercise of the ample jurisdic* 
tion which the law confers upon him, iu 
matters of sale by levy, granted the AppelUnts 
a delny of fifteen days, to make their demand 
in subrogation of the proceedings. Now, that 
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Order, i(t point of law^ was eitbev right or 
wroDg. If right, there is, of coarse, an end 
of the matter; if wrong, it ooght to hft?e 
been appealed against. But, in any view, 
whether right or wrong, it is now the law of 
the case, and binding upon the parties 
litigating, not having been brought under 
review. There it standi unrecalled and long 
since final. The Court has no power to 
grant the Appellants the indulgence they 
tiow crave, in the position which they them- 
selves have allowed the case to assume, the 
summary niode of procedure, suggested by 
Brodie and others, at the meeting of sii- 
teenth April 1861, was altogether incompetent 
The Appeal is therefore dismissed with costs. 

Siprme. Court* 

NoTAiRF^ — Etat ue frais, — Cession trans- 
port,— C.C. Arts. 1282, 1692, 2112, -Oui. 
No, 19 DE 1856. 

Lorsqu'un notaire cède et transporte un état do. 
frais ^ qui lui est dû, et qui a été approuvé cl 
taxé, le cessionnaire peut en poursuivre le 
recouvrement y par les mêmes voies leg ait s que 
celles que peut employer le notaire, cn^ vertu 
de V Ordonnance No. 19 de 1856. 


Notary, — Assignment, — C. C. Arts. 1282 
1092, 2112.— Ord. No.19 ov 1856. 
n'àen a notary assigns an account, due to him, 
which has been duly audited and taxed^ the 
ijssignee has the same remedies for recovering 
;jaymentyUnder Ord,No. 19 o/ 1856, as the 
notary himself. 

Number of Record : Sil6 


MARIETTE, Plaintiff. 

versus 
SÉNÈQUE, Defendant. 


Before : 

His Honor the Chief Judge and 

The Honorable N. G. Bestel 2nd P. J. 


G. B. Colin, — of Counsel for Plaintiff. 
V. Robert, — Plaintiff's Attorney. 
\ . Naz, — of Counsel for Defendant^ 
A. J. Colin, — Defendant's Attorney, 


Ulh May 1862. 

In this caie, a Sumnoons was issued against 
Seiieque, to shew cause why a Writ of^ 
rrxccatioa should not at once is^ue, under 
Ordinance. No. 19 of 1856. for paynaeut of 
the «naountof a Bill of cost, to Mr. Notary 
Pelte, duly audited and taxed^ at £ 42. 3. 3^ 
tiiuisissigned to Mariette. 

Section IX of the said Ordinance is in 
il;e>e terms : 

* Notsrics m/iy obt8in,by way of application 
'' tea JuJgc, at Cham!)cr§, a Writ of Execu* 
'' Uou, to eafotce payment of their JTees And 


'' DisbursementSiOn tiieir bills beingisa a1i0T«« 
*' by the Master preyiously taxed. '* 

Mr. Nax shewed caase: 

The right conferred npon Notariesi by the 
Ordinance, is a mere personal priyilege, it 
cannot be assigned ; Mariette is no party to 
the business, he is a mere stranger. He may, 
perhaps, in law, take such an assigment as 
this, but if so, he must sue us in the inferior 
Court, in the ordinary way. We weref no 
parties to the tatatiod which was tx parte. 
The items of the charger in the account do 
not distinctly disclose tho nature of the 
business done; we have had no opportunity of 
cheeking this account ; besides, I hold in| my 
hand an Exemplification of the Notarial acts, 
which, by Art. 1282 of the Civil Code, is a 
presumption that the Notary has been paid. 
SiREY 1852.1.811, 1836.2.55. 

G. B. Colin, for Mariette, 

The interesting questions raised on the 
other side are not in the case. Every legal 
right is assignable, and our modern law, for 
recovery of such • debts, as the present, has 
wisely established a remedy, by going before 
a Judge at ChBo^bers, for more simple, expedi- 
tious and economical meanB,than by resorting 
to any Court. Mariette wa8,in point of fact,not 
a stranger^ having been interested in part of ' 
the proceedings. The whole regulations of 
Ordinance were strictly adhered to by the 
notaiy, and if Senèque and wife did not appear 
at Chambers, they had thernselvea to blame. 
As to the last point, Article 1882 cf Civil 
Code, which speaks of the titre original, has 
no application to the present case^ where 
there is a mere exemplification only, and even 
the following Article^ by which the handing 
over of a copy ready for execution, C grosse ) 
establishes a mere presumption of acquittance, 
hus no bearing here. 

The Court delivered judgment : 

As a general rule, every right, incommereio, 
is capable of being assigned to a third piTrty ; 
and according to the aim and liberal genius 
of the Civil Code, the accessories are usually 
held to £;o with the principal. Thus, by Art. 
1692, it is said : La vente ou cession d'une 
créance comprend les accessoires de la créance, 
tels que caution, privilège et hypothèque, and 
by Article 2112, the assignees of all debts, to 
which certain very important special rights or 
prfVileges are given by law, are declared to 
stand in the shoes of the assignors, and to 
enjoy all their rights, let cessionaires de res 
diverses créances privilégiées exercent tous Us 
mêmes droits que les cédants enleur lieu etplace, 

The other objections have, we think, beon 
satisfactorily met by Mariette. It is ouly \}ie 
handing over of the original private deed tlmt. 
ia terms of Article 1282, «mounts to proof of 
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«i diidurge : '* It^ remine rolontaire dn titre- 
*' original, sons sigDmtures priveesj par letnré- 
*' ancier au débittar, fait preuve de la libéra* 
" tioH.'' The handing orer of a formai jrrotje, 
in terms of the neit article, only eatabiiahea 
a preanibption of abandonment or payment of 
the debt : *' La iremise rolontaire do la grosse 
" dn titre fait présumer la remiae de la dette, 
^'on le paiement, sans préjudioe de la preuve 
^' contraire." This Article cannot appljr here, 
where there ia only an erempKfieation, and 
where payment is not even alleged. 

We afe, therefore, of opinion that Mariette 
legally stands in the shoes of Pelte, and that 
the Writ of eiecutron prayed for must isaae, 
for the amount aforesaid, with eosts. 


Bail e^iirt. 


Vkripication n'écRiTUREs, — Preuve testi* 
>]ONiAL£, Arts 193 & s. s. C. de P. C, 
— Arts 137 des Règlements de la Cour, 

Un défendeur^ poursuivi pour le paiement 
d'un compte, ayant produit, en déduction de ce 
4<jmptp.. quelques requs portant la signature du 
detnandeur^ et celui ci ayant nié sa siynature^ 
la Çôur a permis au Défendeur de prouver, 
pur témoins, la validité de ses reçus; mais n'étant 
pus satisfaite de cette preuve, tes renis ont été 
rpjelés parla Cour. 

Denial OF HAND WRITING and signature, 
— Ok4L Proof, — Arts 193 & s. s. C. op P. 
C , — Arts 187 op the Bulks of Colkt. 

Where a Defendant^ sued for payment of an 
4t cGU7it, produced certain receipts tvhich he 
aUf'ijcd were granted by the Plaintiff, for sums 
puift to account, and the Plaintiff denied that 
//'• ecer wrote the receipts,the Conrt^ under Rule 
S\if. 137, allowed t fie Plaintiff to support the 
^if/.y&d receipts by parole evidence, but ultima- 
Jcf'f/ rejected them as spurious. 

Number of Record : ^383 

JIAJKE IIOSMAN CADOO, Plaintiff.. 

Versus, 
GUNGARAM, Defendant» 


Before : 
Ills Honor the Chief Judge. 


J, L. Colin, — of Counsel for Plaintiff, 
J. PioNBGUY, — Pihiutiff's Attorney. 
A. Lalovetvi,— of Counsel for Defendant 
C. Labordb, -—Defendant's Attorney. 

7 th Mojf 18621 

la this case, the Plaintiff asked payment of 
the sum of ëB06,80| as the balance due, by 
Defendant, on account of goods sold and de- 
livered. '* Bons '' were produced for the whole 
4im'j mt, but the DcfenJant produced fire re- 


evidence^ 


ceipts or discharfos, in tliB Arabic character, 
Ibr smini alleged to hate been paid to account^ 
ledaoiiie, as he aontended, tiie real amonnt 
doe to jas. The Phiinviff admitted three of 
the reoeip*ar Imt^dmed that the other twé 
were genuine, and ga^e notice to that effect 
to th4 DefeiklMit^ under Article 137 of the 
Bnlea <tf Cooiti which ia in tkeae terma: 

*^ When any motieeof iateatimi to addnce any 
'* written document, at the trial of an action., 
''shall ha?e been giTe» to any party to such ac» 
*'tion|inmanner presoribedin Ru1e28,such par* 
''ty mnsttafceaameataÇiprevioQsly tosuch trial, 
" to dispute the gemûcenees of any signature, 
'' such docnaaMt osay bear, or to decUre that 
'' he is unable to say whether such signature 
'* (if it purport to be that of another person) 
^'be genuine or not ; etherwiee aueh signature 
** shall (nnleaa the Court or a Judge in any 
^ particular case make <urder to the contrary) 
'' be taken prima fade at andi trial, to be tlust 
^ of the person by whom the doeumeilt pur- 
'* ports, on its face, to hate been signed/' ^ ^xi^ 

At the trial the Court allowed the 
if he should be ro adrised, to adduce evi( 
in support of the genuineness of the two dis- 
puted receipts. 

Three witnessea were examined by him. 

The first deposed that he saw the D^eadant* 
before the last bonn/e année, band o^er money 
to the Plain tiff> on three differeiit occasions, 
and receive a piece of paper^ from the Plaintiff 
on each occasion* 

The second stated that he saw the Defen- 
dant pay over money to the Plaintiff^ on two 
occasions^ after the last bonne année, and re- 
ceive in return a piece of paper. ^^ .. 

The. third witness had dealings with PeCon- 'I 
dant, and knew his signature. He deposed 
that the three receipts, admitted by the Plain- 
tiff, were, in his opiaioui subcribed by the 
Plaintiff, in regard to one of the two others 
which the Plaintiff denied* 

The witness deposed: ''The handwriting is 
not the same as in the ones admitted to be 
genuine.'' And in regard to the other, the 
witness said : " I can't say if this is in th<^ 
handwriting of Plaintiff,or not." The Plaiutiif 
laid no evidenoe on the point* 

JUDGxMENT. 

The Court has carefuilv examined the diffe- 
rent documents produced, and looking at the 
appearanee ef those writings, and the evidence 
adduced, it regrets to be obliged to arrive at 
the couclusiou, that the two disputed receipts 
cannot be relied on as genuine, and prO' 
ceedings in another Uourt^ may be neeessury. 

Judgment must therefore go for the full 
amount claimed^ with costs 

Caption of th© bodviimited to three yeara, 
aJ 
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ArpsL AU CoNflsiL Vbiv£,»-^Dbm^ndk bn 

R8PARAT10N8 DBS BATIMIN8 PEACES SUB XBS 
TERRAINS LOUfs, •^— Dii^AOT D*iTAI<UATION 
]»ANS LA DEMANDB, — DkPAUT I>B COICPBTBNCB. 

Appeaii to TBB PlilVY CoUKCrLy—CLAIM 
OP REPAIRS TO THE BUILDINOS^ STANDING ON A 

LEASED Ground, — Want op valuation op 

AMOVNT GLAIBfBD,«»WANT OP JURISDICTION. ' 

Nu&êhr of Reeerd, 6&64v 

CANTIN, Appellant. 

Ver9Uês 

LOUSIER k Ofs., BiesponèsBtsv 

Before; • 
The Hble. Sir J. E. Rbkonov 1st P. J. and 
The Honorable N« O. Bbsteb^ 2nd P. J. 

J. L; CouN|-H>f Connsel for Appellant. ^ 
E. DuviTiBR,— Appellant's Attorney. 
6. Br CoLiw,--^ofOonnsel for Respondent. 
jI. .QuiBBBT^-*-Besponâent's Attorney. 

131* JUojf 1862. 

{See Vol. 1 Pajre 19S.) 

This was a motion» on the part of Cantini 
for leave to apppeal to Her Majesty in 
Council, from a Judgment of this Court,, dated 
the 21#^ Notfemker 1861, made npon the 
demand of Cantio^ tke thm Plaintiff, sgainst 
Lousier and other, the then Defondants, and 
onrners of the Estate Femey for sundry repairs, 
alleged by Cantin to be required, by the 
buildings of the said Estate Femey, and for 
the replacing of sundry bullocks and mules, 
ako required, for the full enjoyment of the 
saiii Estate as lessee thereof. 

On the above action the Court considered 
that the then Plaintiff, now Appellant, had 
no right to claim the repairs set forth in his 
Declaration, and dismissed the action with 
costs. 

The question, now before the Court, is 
the admissibility of the Appeal to Her Majes- 
ty now prayed for« 

Parties heard, the Court took time to 
consider, and now proceeds to deliver its 
judgment : 

# 

Next to the finality of the judgment, the 
Order in Council requires that '* the sum or 
matter at issue " should be above the amount 
or value of j£ 1000, 

Does the sum or natter at issne^ in this 
cause, exceeds* that amount ? 

On reference to the Declaration, we find a 
prayer for putting ail the building», eliciting 
on the said Estate FefKef, in proper and te- 


nantable repairs,, and specially' to mnke the 
various repairs and works enumerated in tiie 
mémorandum to the Declaration auoeied, aud 
to replace certain animals therein mentioned . 

That in case the said works and. repairs be 
not made, and the said bullocks ^ and' mules 
replaced, within a reasonable time, to be fixed 
by the. Court, that the aaid work; be made and 
the animals replaced, at the aosf:s of the De« 
fendant, and the Plaintiff authorized to cause 
the sugars, or such portion thereof, as may 
be necessary to be sold, in order to apply the 
produce thereof to the payment of the works. 

In no part of this Declaration is-lheamouiit 
of repairs or the value of the animals setforth ; 
whether, in the aggregate or severally, tlie 
sum required for the above purposes be or be 
not above the amount or value of £ 1000^ it 
is impossible to say. This should have been 
clearly set out. (See Berger versus Bordas^, 
Piston's Reports. Vol.1 Pages 125. ). 

• Leave to appeal must therefore bo refused* 
with Costs« 


Sttf^rene Courte 


Avpisii AU Conseil Privb, — Resolution ns 
BAIL,— -Execution provisoieb, — Caution. 


ArrsAL TO thb Privy Council, — Cancil» 
lation of lbasb, — Provisional bxbcution,— 
Security. 

Number of Record, 6664 

CANTIN, Appellant 
VersHS* 
LOUSIER k Ors., Respondents 

Before : 
The Honorable Sir J. E. R^mono 1 P. J. and 
The Honorable N. O. Bestel 2d. P. J. 


J. L, Colin,— «of Counsel for Appellant» 
E. DuviviER,— Appellant's Attorney. 
6: B. OoLiN,^of Counsel for Respondent». 
J. Ouibbrt,*— Respondents' Attorney. 

13 Maj 1862. 

(See Vol. 1 Pa^re 197.) 

On the 30th November last, this Court gave, 
in a suit pending between the same parties, a 
Judgment in favor of the Plaintiff, now Res- 
pondents, ordering, tar the reasons therein set 
forth, the cancellation of the lease, the subject 
matter of the action then pending before Ihe 
Court, staying execution however, of such jud- 
ment, as to such cancellation, for 10 days wit- 
hin which time the then Defendant and no%r 
Appellant Cantin, was to pay the amount ot* 
the damages awarded against him, failing 
which, the judgment, as to such caacoliiitiuu 

was to be carried into execution. 
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The tbeu Défendant Cantin now moves for 
leave to appeal froni tbeabojre jud^ment. 

The adiuisBibility of tbia Appeal waa not 
disputed, by Lousier and Ors., who, in their 
turn, moved that it '<be directed, by tha Court, 
that th<)- Judgoaent appealed (torn, shall be 
carried into ei^eution» on the said Lousier & 
Ora. in whose favor the above Judgmeut faàa 
been givcu> enteiiug iuto good and aaffioieut 
saeariiy» to be approved by the Court, fur the 
di)e periorpQanoe of su«h Judgment or order 
a» Ht^r Majesty». &a. JÉa. shall think fit to naa* 
kf thereupon. 

Afitor hearing parties, the Court took tiaae 
to consider» and now proceeds to deliver its 
Judgment : 

The Court is of opinion that the Judgment^ 
front which Uave to appeal is now prayed for» 
ordering the canoeUation of the lease, ia- final 
Slid eouclusive to all intents and purposes, aa 
fir as such caoceUation is concerned ; that the 
stay of execution^ ordered during. 10 days, 
^<is allowed with the sole view of affording 
the Defendant the necessary time for pay- 
Djeut of the rent.djie, th9 ^baence of which 
had led to the cancellation of .his lease. 

It is clear that the Plaintiffs, now Bespon- 
dents, ought not and are not to be kept out, 
at the same time, of their Estate and of the 
rciit due da ;the(n,wii«th6r inJLindorin specie. 

The consequence iathat, if the rent due be 
not immediately paid» by i^son of the al- 
io wauce of the Appeal to Her Majesty, 
immediate .m4 pvonfiaional ^secution of the 
Judgment ordering the cancellation of the 
lease, musjb be gnantedrao as to put %\\e Plain- 
tiffs, now Kespondenta, into the immediate 
possession of the proi)erty leased but by them, 
ou their entering into good and sufiieieiit se 
curity, as piayed for, in ihe sum of £ 9800. 

Leave is therefore granted to the then De- 
fendant, and now Appt liant Cantin, to appeal 
to .lIerMa}esty,and immediate and provisional 
execution of such Judgment of cancellation, of 
the lease is, at the same time, allowed, ou 
Louiïi^'.r giving «ecurity in the sum of 9,800 
«.ioiiars, with ttie interest which may be due 
thereon,for the due performsnce of such Jud- 
gment or Order,8s iter Majeity,in Her Privy 
Couuail, shall think fit to make,on the Judg* 
ment, appi^aleà from. 

« 

. li'dtii party to pay its costs. 


Attachmbnt of voni^ and ooons, — Form 

THEREOF. — Goons ANdl ^Q^IBS ATTACHED 
THEREBY. . . 

Number af JRf^ord^ 7880. 
CANTIN and Ors, Pldintiffs. 
: liOUSIER & Ora.K Sefendsnts. 

Before : 
The Honorable fim J. Ë. BéHOKo 1 P. J. aad 
The Honorable N. O. Beustel 2d, P. J. 


^ltprettle Caart. 

* Sa. SIB Arrkt,— Oppositfon, — FORMB , DB 
^4 Saisik Arrbt^—Objets ArrsiMTS par la 


J. L, CoLiN|--«orOouiifiel for Plsintiffs. 
E. DuviviBR,— Plaintiff's Attorney. 
O. B. CoLiN,-^of Connael forDefendauts. 
*J. GuiB£RT,-»DefendaBft*8 Attorney. 

13 May 186». 

The object of this action was to determine 
the validity of a joint attaehnoent, lodged by 
the Plaintiffs, in the hands of one Jean 
Cantin, the leasee^ of the Estate FerMff, nbw 
the sole property of the Defendanta, by pur- 
chase, on a sale by licitatieii between the 
former joint owners of the Estate, the Plain- 
tiffs and the Heira Vitri, &r the purpose of 
securing payment of their respective shares 
in. the purchase firice due by Ihe Heira. Vitri 
of the above Estate. 

The aharel-occuring' to Plaintiffs, in such 
purchase money, ia fixed, by the deed of 
partition, drawn by Mr Nc^kary.Beltei to 
the principal sum ot ^69,000. 

• < 

On this claim,the Plaintiffs bavé been paid, 
from the deposit of ^ L4,000 in the hands of 
the Master, the aam of.48'9,750,; and are 
therefore still creditors.of the purchasei!s, (the 
Defendants) in the sum of «829,250, for secur- 
ing payment cf whieh: principal sum, with 
interest, the attachment above mentioned iiaa 
been lodged. 

The date of this attachment is not immate- 
rial, in considering its validity, as to^ and its 
effects on, the second year's rent, for the non- 
pnyment of . which to the Plaintiffs,^bift land 
lords, the lessee and garnishee, Jean Cantiui 
has set up this attachment. 

Tiiat date is of the 16th October. ISOU.aud 
the property attached is : '* All sums o£ money 
*' and other property whatsoever whieh yoj, 
" the garniahee and < lessee Jean Cantin) now 
*' owe or may owe, have or may have, onwha- 
** tewr account, to .the within named Defen* 
*'dants," 

The sums or other property, affected bj that 
attachment,can be such sums or other proper» 
t y only which might be due by, or iu the hands 
of the garnishee Jean Cantin, on ike 10th 
Oriiober 1861. The rent of tlie^year i860 to 
1861 might be affected thereby, butcerUin'v 
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not the reaiof 1861 la 1862| which was not 
then ia e$êe,huâ more eBpecially in the absence 
4^f any expression clearly intimating^ or 
neaessarily implying the intention^ on the 
part of PlaintiffsrOf ^attachingall subsequent 
and future rent or other property. 

. The. right of the Plaintiffs, to the payment 
of their share, in the purchase money,' is un- 
deniable, the. amount of their claim has not 
been disputed , and their attachment in form<. 
being, etrictly oonformable to lawu 

The Judgment of the Court is that the 
attachiaent be and is validated^as to such sums 
or other prop^ty poly as were due by,, or in 
tlie hand^ ofjs the lessee ^nd garnishee Jean 
Cautip^ at the* date of the 10th October 1861. 

Each party to pay its own costs. 


Siipnne Court, 


Appel J>'uN Jugement du Master,— Ce»- 
TmcAT DE Folle Enghèeb| £ntre|co-lici. 
TAXTs, — Clauses du cahier des charges. 


Appeal from a Judgment of the Master. 
— Certipicatb of "Folle Enchère "bbt- 

.WEEN GOtOWNERa, — CONDITIONS OF .TH£ MEi-: 
MORAND.UM OF CHARGES 

[Number of Record ; 25, • . 

IjOUSIER & WIFE, Appellants. 

Vensus,. 

CANTIN & Anor,, Respondents, 

Be&re : . . 
His Honor the Chief Judge and 
The Honorable N. O. Bestsl Snd P. J^ 

E* LECLKziOL,~of Counsel for Appellants. 
C Laborde, — Appellant's Attorney, 
J. L. Colin,— of Counsel for Respondents. 
E, DuviviER, — Respondents, Attorney. 

laM Alaj/ 1862. 

This was an Appeal, from a Decision of the 
faster, of the 29th ^October 18&1, setting, 
aside an opposition by the now Appellants, to 
the delivery of the Certificate of the non 
fulftlment, by them, of the conditions of their 
})urcha8e of the Estate Ferney, upon the sale 
bv iicitatioB, between parties, of the 27tli 
September I860.- (Article 737. Civil Code,) 

Two grounds of Appeal were originally 
urged agaiust that decision ; ]o. Want of 
jurisdiction, in the Master, to order the delivery 
of the Certificate prayed ; for 2o. Because 
}îartners, as regards real JEstates are, enter se, 
•'.n the same footing as co heirs, who cannot 
*\w out '* Foile Enchère, " against the co-heir 
purchaser of the joint Estate, for the payment 
,'ijhe purchase price. 


The first ground of Appeal, having been 
abandonned by the Appellants^ the Court wilf 
confine its attention to the examination of the 
worth of the 2d ground. 

On' maturely considefing the arguments 
urged^ on both sides, the Court has arrived at < 
this conclusion, namely : That whether doubt 
might ha?e existed, in the absence of an' 
express condition, that the non fulfilment of 
the conditions of the sate, whether between 
co-owners, orco-heirsof an Estate, would be 
visvted with the penalty of the ''Folle En- 
chère/' such doubt is not permissible in pre- - 
sence, as in this case, of an express stipulation . 
of whidi the Appellants had notice, previous 
to a» well as at the sale. 

Had such a condition appeared to the co 
proprietor to be too onerous, he might and 
should have absteined from purchasing. But 
warned as he was, he cannot and ought not to 
be allow<id to depart from the judicial contract - 
entered into, - between himself and -his co*> 
owners, or other creditors of the Estate. 

The Appeal is therefore dismissed, and the* 
the Master's decision is affinned, with Costs^* 


Suprême CMrt*' 

Opposition a la. dblivranoe bbs LOTERav 

DOMMAOES ET INTERETS, 


Attachment of Rents.— ^Damages. 


Number of Record, 7894. 


LOUSIER &Okb, Plaintiffii. 

verms 

CANTIN, Défendant.- 

Before : 
The Honorable Sih J. E. Rkmono,! P. J, and i 
The Honorable N: G. Bbstel, 2nd P. J: 


Gr. B. Colin— of Counsel for Plaintifl's. 
J.<îriBERTi*-Plaintiff8' Attorney, 
J. L. CoLtN, — of Counsel for Defendant. 
E. DtvivTBR,— Defendant's Attorney,- 


I3M May 1862. 

f 

The aim of thi'3 action in damages was to 
obtain, from the Defendant, payment in the 
shape of damages, of the sum of ,89.800,with 
interests at 9 per cent per annum, from the 
8tb January now last past, with airrest in exe- 
cution and costs, uuder all reservation, espe- 
cially of taking advantage, in due course of 
law, of Judgment of the 29th November 
1861, between the same parties. ( Vol, 1 Page 
19r.) 

The only defence set up was the- existence^ 
in tlie hands of the Defendant, of a certain 


ss 


aH«cbfiient Inid, a^inst the delivery to PFaîn- 
tiffâ, of the erngars doe to them by Defendant, 
ftxr rentt)f the Estate enjoyed by the iatter. 

Thfs defence is untenable in law. Assaraing^ 
for the present, the existence and validity of 
saoh an attachment, had the Defendant Been 
realiy anxious to discharge his debt to the 
owner of the Estate, it was his bonnden doty 
to deposit the anaonat of his rent^ whether in 
kind or in specie, with notice to his landlord 
and to the attaching parties, of socfa deposit. 

If is therefore ordeJred that thfr Defendant 
do, within 48 hours, from the date of this 
Judgment, deposit the- sum of £9.800, being 
the amount awarded for rent, in the sfadpe of 
damages, with interest at 9 per -cent per 
annum, from the 8th January now last past ; 
notice of such deposit to be given to the parties 
interested; 

Arrest in execntion,' limited to thtee years, 
and costs against Defendant.* 


#■ 


Bail Court» . 

Vrnte db ^Marchandises,— Demande i^ii, 

LIVUAISON ou KN DOMMAGES & INTKRETSj — 

Preuve de la vente^— Témoignage du cour- 

TiiER. 


Sale of goods j^— Claim for dikliveby 
thereof, or for damages, — Proof ofsale^ — 
qn.^l evidence of sworn broker» 


Number ef Record. 3280j 

SULYMAN, Plaintiff. 

Versus. 
MAMODE, Defendant. 


• Before: 
The Honorable N. G. Bestel 2d P. J. 


E- Pellerbau, — of Counsel for Plaintiff. . 
V. Victor,— Plaintiff's Attorney, 
C. M.Campbrll,— of Counsel for Defendant. 
H. Pastor, — Defendant's Attorney. 

7. Jy fly 1862. 


T)ie subject matter of this sait is an action 
for ihe delivery, by the Defendant, of 740 
China mats, by him sold to Plaintiff, thro' the 
medium of Ligeac, a Sworn Broker, at the 
rate of S 35 per OjO of China mats, with 7 OjO 
discount, to be paid cash after delivery thereof; 
and in default in & 100 damages for such 
breach of contract, with arrest in execution 
and costs. 

The evidence of the Broker, in this cause, 
clearly sliews : lo. That the China mats, 
which he bad been iuKruoled to dispose of, 


had not yet been Ianded,^at the darle of 'sucV 
instructions; 2dly,tfaat theDèfetodsnt pointed 
out, to the broker» as a sample of the mats td 
be sold the one on which he was seated^ wlien 
instructing the Hiroker, namely : a ma< of 
small size, the market price of irhich' was 
^ 35 the 0[0, and was well known to the 
Plaintiff. Sdly^ that the mats sold to the latter 
by^- the bi^oker were small'sizcd matt, 4thly, 
That the mats landed, after contract; 
turned out to be large ones and of a higher 
value, which circumstances led to the breach^ 
of contract and darmages, complained of. 

No evidence having been given to rebut the 
statement of the broker, that the mats sold to 
Plaintiff Were of small size, that the Plaintiff 
knew.the market price for such small mats to 
be S 35, I am bound to hold that neither the 
breach of Contract nor the Damages complain-, 
ed have been proved. 

Action therefdre difimisBed with costs, . 


il Coart*. 

Xa Pb*KSOMPTION LlioALB EST QUE LES éVoUX . 
SONT MARIÉS SOUS LR REGIME DE LA COMMU- 

NAUTK,. — Celui qui allègue le co^trairh 

DOIT EN fournir LA PREUVE, T^ Le MARI A SEUL* 
DROIT d'administrer LA COMMUNAUTE. C. C. 
ART. 1421. 


The presumption or law rs that spouse* . 

ARE married in COMMUNITY OF GOODS,— AnD . 
IF THE CONTRARY IS ALLEGED IT MUST BR 
PROVED, — THE HUSHBAND HAS THE SOLS ÉlOH'i: 
OF ADMINISTRATION C. G. ART. 1431. 


II 


JHumber of Record : 288 

CONNOR, Appellant. 

BESTEL, Respondent. 


Before : 
His Honor the Chief Judge. 


E. Bazire, — of Couasel for Appellant. 
T. Hetchenroder, — Appellant's Attorney., 
J. L. Colin, — of Counsel for Respondent. 
Slade & BAN&s^s^KespOndent's AttorneT. 

13M Jan^ 1862. 

Inthis case. the Plaintiff concluded againsir 
the Defendant for payment of the sum of 
j$200, for fivemoaths rent, from seventeenth 
October last past, to 17th March of the pre- 
sent year, of ahomeand premises, situate iu 
Madame street, Port Louis, No. 46. by PUiu* 
tiff let to Defendant, at the. rent of S40 per 
moDth. Plaintiff prayed Judgment orderiiig 
Defendants to qiiit and leare forthwith ' the 
abave premises, and tliis ia obedience to a 


m 
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cert^n,nA(»ee> flerived^ «,pou him^ at reqaest 
of the Flai&tiff, by u^kei Kiuguet» on âfteenth 
l'ahroaryi with w)8tfl, 

lu ibe .Court below, we fiudl, from the 
R^iîord» "itb^C .jtb^.JaUowu)g^ procedure took 
place :i . . .; 

Campbbll (Counsel for Defendant, now 
Appellant.) said : 

"The.Plaiotiff never let . the house for 
'* which the cfaim is now made. Still in same 
*' house. Belongs to Madame Bestel ; has 
''J[}een.thefe for twelve months.. 

" Slabb (Counsel for Plaintiff^ nowBes- 
. " pondentj said that the House was in the 
''name of Bestel, apd farther that he had paid 
*' rent. The payment of r^nt ackuowledges 
'' the Plaintiff's title^ since tenant is stopped 
" fpom disputing landlord's title. Also where 
* ^' the landlordi who actually lets the premises 
*^ brings the acttoo^ proof of tenanoy is sufll- 
^' cient evidence of titU agaimt the tenant. 
** PefeiMlatit^mits the occupancy. 

*^ GAMifBfiLL said a mere allégation. Has 
'' paid Yont but cannot produce receipts not 
*^ being here. 

' Camplexl again said that* Bestel was to 
' '* prove that he was landlord. 

^'^'But the Court decided that baring paid 
^ '' rent, «nd infusing to produce receipts to 

* ''show not paid to Plaintiff, established the 
'f fact of landlord and tenant.'' 

/Accordingly Judgment went for Plaintiff, with 
costs, and the . Defendant waa ordered to quit 

* ibrthwith. 


reasonable dlvtiiictness, that the Defendant, 
(now Appellant) admitted that 'hewaa in pos- 
session of the house, the rent of which is iu 
question, and hsd been so for tweWe months. 
It will be^observed that,in this caBe,<he is su«d 
for five months' rent only, and aahe Las beeu 
much longer in possession, the "assertion that 
he has already paidrent^is much strengtheoed, 
and his declinature to produce the receipts 
naturally weighs much against him. Every 
pc^sumption of law, is in fa^or of the Plaintiff's 
right, as husband^ to recover the rents of au 
immoveable subject, in which the spouses 
are interested. as proprietors, and under-lease 
to a tenant. If the Defendant intended 
seriously to dispute the husband's right to 
recover, the^^nsM lay on him, (ihe Defendant^ 
to establish a special case. . Thi&be has alto- 
gether failed to. do. 

The Appeal must therefore be dismissed, 
with coats. 


Siiyrenie Courts 


Vente de marchandises,-^ Qualité de: i,^ 
marchandise au moment de la livraison, '- 

PrEUV»DE cette QUALITÉ, '^OnUS FBOaANlil, 

— -Refus de prendre livraison. 
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i Defendant appealed : 

* 

. Bas iBEfin support of Appeal : This is a short 
- and simple case. ' There was no proof of the 
1 elation of Itndlord . and tenant; no proof 
• oith^r of written or terbal lease, and of course 
no proof that any rent was due. The learned 
Jiulge below had. no materials for his Judg- 
ement; the house is not the PlâiutiâT's «but 
' helojogs to his wife, Madame Bestel. 

-^^ J.. L. Colin, for Plaintiff^ nowEespoadent : 


The real defence bere is ; I may be due the 
rent claimed to Madame Bestel, the owuer of 
■jhe house, but not to ber huslwnd. This ,ad- 
iiiseioD ia quite enough. Between married 
persons, the presumption always- is iu' favor of 
their being married en cotrvmuHonte^ «nd if so 
:w Article C. C. 1421, the Plaintiff is entitled 
'^.insist: *' Le man aà;uiuisLre seul les biens 
'* de la comm-unauté." 


- Sale of goods. — Quality or goods on thb 

DAY OF DELIVERY, — PrOOF OF SUCH QUALITY, — 

Onus probandi,— Refusal to take delivery. 


Number of Record I 7740. 

OMAR JACOB, Plaintiff. 

versus. 

IRELAND, FRASER & Co., DefendMts 


Before : 
; His Honor the Chief Judge and 
The Honorable N. G.. Bestel 2nd. P, J. 


J. L. Colin,— of Counsel for Plaintiff. 
F. Robert, —Plaintiff's Attorney. 
G.B.Colin, — of Counsel for Defendants. 
A^ J. Colin, — Defendants^ Attorney. 

30th May 1862. 
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I Hie Honor thb Chief Judge : it afifiears 

t ;o,vine;'l'iat .the. record . i;çlo;V,-,*h*w^, .Aviib 


The Declaration, in this case, set forth a 
purchase, under date the foarth day of Novein • 
ber last, by Defjndanis, through the niediimi 
of one Ligeac, a Sworn Broker, of 500 bn^^;* 
of dates, at the rate of £3, 72. The Defendants 
took delivery of 241 bags, but n fused to take 
delivery of the remaining 259 bags, though 
summoned by Plaintiff to do so. 

The Declaration concluded with tiie prayer 
that the Defendants be condemned forthwith 
to take -aneh delivery, on payment by tuKraof 
the -stipttlafted. price, above mentioned, -Kith 
arrest in*ejLCoation«ftnd^Q9ts oi «%cU. 


■■«■ ^ 
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Thia demacd is met bj the plea tbat the 
dates, purchased by the DefendantSi oil the 
eihibition of a sample, were to be of good 
aad marketable quality, which quality ia for- 
mally denied, and aet forth as the ground of 
the Defendants* refusal to take delivery of the 
bags, fcHrmiog the balance of the 500 bags. 

To this Plea it has been replied, by the 
PlaiotiflT, that the dates sold were and are of 
a good and marketable quality. 

The only issoe then, between parties, is 
the soundness or nnsonndness of the dates 
purchased. 

But whether the soundness shonld be esta, 
bltshed by the Plaintiff, who has asserted 
this affirmative, or whether the unsoundness 
should bé proved by the Defendants, such 
unsoundness, thougn a negative fact, being 
necessary to establish his defence io the action, 
has been disputed. 

On this point, we cannot do better than 
quoting the words of Tatlok, on evidence,Vol. 
1> Page 26, Section 268. Ed. of 1848. Cap. 3. 
Of the Bnrthen of proof. 
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**A third rule^ (says the learned writer) 
which governs the production of evidence, is 
that the burthen of •proof lies on the party who 
euhetantially asserts the affirmative of the 
issue. This rule of convenience, which, in 
the Eoman law, is thus expressed : Bi in- 
eumbit probatio qui dicit non qui negate has 
been adopted in practice,not because it is im- 
possible to prove a negative, but because the 
negative does not admit of the direct and 
simple proof, of which the affirmative is ca* 
pabie; and, moreover, it is but reasonable 
and just that the party who relies upon the 
emstence of a fact, should be called upon to 
prove his own case. In the application of this 
rule, regard must be had to the substance and 
effect of the issue, and not to its grammati- 
cal form ; for in many cases the party, by 
making a alight alteration in thç drawing of 
his pleadingif, may give the issue a negative 
or affirmative form, at hia pleasure." 




lu illustration of this proposition, the same 
learned writer, in the following psragraph, 
continues (bus: ''For instance, if, in an 
action of covenant or assumpsit, brought 
against a tenant, the breach assigned be that 
the premises were not ** kept in repair, and 
*^ this allegation be traversed by the ptea, the 
*^ Plaintiff must prove his negative averment ; 
" for though, according to the grammatical 
'* construction of the issue, the affirmative lies 
'^ on the Defendant, yet the substential merits 
" of the case must be proved by the Plaintiff; 
'^ and if no evidence were given, or if the 
" allegation on which issue was joined, were 
'' struck from the record, the Defendant will 
''clearly be entitled to a verdict and,a8 in erery 
'^ case iu which tiie Plaintiff groande his right 1 


^* of action upon a iM'jra/tt^ allegation, and 
'Vhere,of coufâe, the establisli meat of this ne- 
''gativa is an essential element in support of his 
" claim, — Taylor. Evidence : loco 1 P^ge, 

'* 268).— so must the Defendant : 

'' prove all those facts,^ whether affirmative or 
" negative, which are necessary to establish 
^' his defence to the action." (Same Author, 
Eodem loco. 1 P. 264. 

Or in the words of Toullier, Vol. 8. P. 25 
8th edition : '^Restons invariablement attachés 
' à ce principe fondamental,i\cié par la raison: 
''C'est à celui qui, soit par action soit par 
** exceptïonf{onàt sa prétention sur une négative 
*' qn'inconibe le fardeau de la preuve, sans 
" exception,'* 

Moreover the time when the quality of the 
goods purchased, specially on samples, can be 
ascertained^is necessarily that of the delivery* 
therefore it is said by Pabdessdb : 

" C*est au moment de l'aiTivée des mar<dian- 
'^ dises que celui à qui elles sont adressées 
'* doit exprimer son refus et les motifs sur les 
*' quels il le fonde. . . . S'il ne s*élève de diffi- 
'* cultes que sur la qualité, qu'il prétend n'être 
'^ pas celle convenue, il doit faire constater 
" Vétat des choses, au moment même de l'arrivée 
*' ou dans le plus bref délai, '' Droit Com. 2. P. 
P. 274, 275. Article 106 C. de C. 

These authorities clearly shew that the bur* 
then of proof, in this cause, falls upon the 
Defendants. f)heir plea k nothing more nor 
less than a plea in confession and avoidance. 
The avoiding cause most necessarily be proved 
by that party setting it up as his defence ; not 
proved, the contract would remain in its full 
force, and judgment would necessarily have to 
be given against him. 

The next point to be examined is whether 
the Defendants have or have not proved the 
unsoQttdness of the dates purchased by them. 

The Defendants have sought to establisii 
the bad i|Ua}ity of the dates by ihe evidence; 
lo. of their own Port clerk intrusted with 
taking delivery of the commodity purchased 
by them, to whom alone the whole matter was 
left by the Defendants ; 2udly, by the evidence 
of a clerk, taking delivery m the name of 
Seurin and Co., of '200 bag^ of dates, forming 
part and parcel of the ^ame cargo of dates. 

« 

True it is that the clerk of Defendants speaks 
of the unsoundness of the dates, but it must be 
borne in miud that the clerk *of Seurin and 
Co. has warned the Defendants^ clerk of the 
defective quality of the dates, and cautioned 
him against taking delivery of the same, with* 
out reference to his principal!?, upon which the 
Defendants' clerk replied tliat he would never^ 
theless take delivery of twenty or thirty bags 
as he wanted them^ No refines to the prin* 
oipals was ever made. 
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Assùniiog therefore the bad quality ofthe 
dates, it is apparent that the Defendants did 
not.consider the differeucetin the quality to be 
such aa to warrant the repudiatiou of the whole 
contract. 

* 

Having ftO far departed from the original 
coiitract, have they shewn that the dates, sub- 
sequently tendered to them, were oC a, quality 
far inferior to the other half of which they took 
delivery ? Of this no sufficient evidence has 
been laid before the Court. * 

.In the absence of such evidence, we should, 
not be warranted in assuming thnt the last 
batch of dates were worse than the first» as 
such an assumption would be a presumption 
of fraud, against the Plaintiff, wholly inconsis- 
tent with that bona fi'^le which is the very sonl 
of all commercial transactions. 

Judgment, must theiefore be entered for 
Plaintiff, in the terms ofthe Declarattoo; with 
co3tS;and arrest in execution limited to 3 
years. 

But, in as much as it is evident, from the 
deposition of Pnrtha^ that he was part owner 
ofthe dates purchased by the Defendants» it 
is. considered that the Declaration be amended 
by the joinder of Partha as a Plaintiff, and 
that this Judgment be common and binding 
upon him as well as^upon Omar Jacob. 


8nprfine Covrt. 

AcQTJKREm et Vendeur,'— Acte de ykntb, 
— ^Condition, — Rksolittion db ventb,***Ti- 

TftE,*-PROCéDUKB— TiTEBS OFFBRTB BN ÉYl* 
DBNCE. 

Nul ne peut plaider contre son propre titre, — 

Quad ap probo non reprobo. 
L'acquéreur doit exécuter les conditions. de la 

pente ; si au moment de la vente, de nouvel^ 

les conditions sont imposées insidieusement j 

est vente pourra être résolue. 
No. 163 des Réglemens de la Cour, «— Biendue 

de son application. 

PURCBASER AND YkNDQB, — DlB» OF SALB, 

— Conditions,— Cani'bllatiopt op thb sale, 

^TtTLB.-*-PEOCEDURK, — TlTLES TlfNDBllBD AA 

BVIDENCE. 

No parti/ can challenge his own title. Quod 

ap probo ncn reprobo. 

The purchasermust perform the conditions in 
'the articles of sale. If on the eve of the sale 
new articles are thrust surr^titiouslyinto the 
conditions of sale, itmi^ht led to cancellation 
ofthe sale. 

/<h!c of Court No. 168— ^w litnited in its 

application. 

Number of Record : 7856 


DAUGUET, PlaiLtiff. 

versus 

TALBOT & oBs, Defendants. 

Before : 
His Honor the Chief Judge and 
The Honorable N. 6. Bbstel 2. P. J. 
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J. L. CoLiN,-^Of Counsel for Plaintiff. 
C. Ladobde, ^Plaintiffs Attornpy. 
G. B. Colin,— Of Counsel for Defendants* 
P. Robert,— Defendants' Attorney. 

SOth May 1862. 

The Plaintiff Gustave Dauguet setforth, ia 
his Deckraition, that a formal lease h&d been 
granted, on first June 1858, in favor of Char- 
les Danguet, by Antoine Jean Tom Talbot, 
one of the Defendants, of his (the said Tai- 
bot's) Estate Motk- Espoir, in the District of 
Pamplemoasses. The duration was for ten 
years, from and after first June 1858, the con- . 
sideration being the sum of ê20.000, payable 
n ten equal yearly instalments q{$ 2000 ; and 
certain guarantees were given by one Chasle 
for payment of the price. 

That the said Estate was sold to the Plain-' 
tiff, at the bar, on twenty sgcond February 
1861« for the sum of .813.500, and that the 
aforesaid lease, had been inserted in the 
Cahibr nss Charges, so that the purchaaer 
might be bound to execute the same, and 
receive the price for whicii the Estate had beeu 
leasedi with the benefit of the guarantees. 

That on first March 1860 the said A. J. T. 
Talbot had transferred to one Mayer, (a De- 
fendant)the two instalments ofthe price of the 
said lease,p&yable on fifteenth December 1861» 
and fifteenth December 1862, with correapoii- 
ding guarantee, and that Mayer, in his turn, 
transferred this claim, on twenty eighth 
November 1860,to Marie Mélanie Zélie Talbot, 
Madame Esclapon, (the sister of Talbot) alao 
called with her huaband aa Defendants. 

The Plaintiff ^ further aetforth that theatt 
transfers were null in law ; that he, the Plain- 
tiff, as purchaser of the whole, came in place 
of A. J. T. Talbot, who could. Dot dispose of 
the same ; that the alleged transfers, by that 
person to Mayer, and by Mayer to Madame 
Esclapon, were fictitious they being the mere 
'' prête noms " of Talbot. 

The Plaintiff therefore concluded thst he 
was the sole person who ought to receive 
payment of the sums attempted to be tranfcr- ' 
red by Talbot to Mayer, and by this latter to 
Mme Esclapon, with the guarantee given by 
Chatle. 

To this the Defendants answered : 

That the Plaintiff has no locus or persond 
standi, in thia cause, iwnd that he ie without 
any right jtitle or capacity to eater this action. 
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That the iranafers made by A. J. T. Talbot 
to Achile Mayer, and by Achille Mayer to 
KsclapoQ the yfite, are |i;Dod and legal, and 
have been made bo^m vidb and for doe and 
Talid consideration* 

That the said Esckpon the wife baa canaed 
to be inserted in the conditions of sale of the 
Estate Mon Eêpoir, purchased by the said 
Plaintiff, a clause stating that shef was assignee 
and holder of the rights «f Mayer, who was 
himself assignee and holder of the vights of 
Tom Talbot, for the sum of «4000. on the 
priée of the lease of the said Estate JUon 
Espoir, due and demandable on the 5th De- 
cember 1861, and on 5th December 1862,anà 
that the purchaser of the said Estate should 
not enjoy or receive the said XeOOO^ 

That the above clause has been read over by 
the Master of this court, on the day of the 
sale of the said Estate, and is consequently 
binding upon Plaintiff as purchaser of the said 
property. 

G, B. Colin for Defendants: I beg of 
submit» tn limine, that the Plaintiff is out 
of Court. He has gi?en no notice whatever 
of any evidence to be adduced by him, either 
parole or documentary, or of a single witness . 
Ke action can ran,80 smooth aa to entitle the 
Plaintiff to Jndgment, without^either proof or 
admisaioUâ 

J, L. CoL£N for Plaintiff : The Defendants 
have given ns faU notice of all the documents 
and witnesses they intend to reIyupon,and, by 
Rule ofCbnrtNo. 168,1 am entitled^wrlhout 
any counter notice,to addnoethow documents 
aud call those witnoaae»» if I pleaab» 
• • 

JifB«| Jwtws Bjbstel. The Rule in question 
was* introduced to meet the casei, wlmh had 
actually occused in praotioe, of a party giving 
notice of his intention to use certain evidence 
at the tnal, then deliberately keeping it back, 
aad refusing te allow kia opponent to bring it 
forward, on the ground of no notiee. We ean- 
mot extend it &rther» 

His Honor Thb Chief Judge: The Plain* 
tiff must begin and complete his ease in the 
first place. He cannot complain of being 
misled by the Defendants, who has not yet 
opened his case. The rule will n^cesaarily help 
Defendants who have been misled. 

G. B. Colin. I do not press the objec- 
tion. 

* 

J. L. Colin, for Plaintiff. I admit that, 
in general, it is difficult for a party to 
dispute the conditions of his own title, but 
this case is most peculiar. All the Defendants 
are either near relations, or on terms of great 
intiniacy, and the whole is a mere scheme to 
deprive me, the purchaser, of the enjoyment 
ef the produce of thç Estate, which I ha?e 


bodg^ Originally, in thefCahiet" des Chargées, 
not one word was said about this lease of the 
Estate ; the sale was at first announeed for 
tenth May 185d, but a question of the canoeU 
lation of the vendors, rights arose, and much 
time was lost. Advantage was taken of this, 
by the Defendants, to combine together. The 
owner Talbot had no right, after the seisure, 
to assign any of bis rights by transfer, but he- 
surreptitiously pretends to aiaign and allow 
his near relations to creep in. 

The clause about those transfers was added 
to the Cakier de Charges the very àdy of the 
salc^ on a petition which had been presented 
to the Master, only the day before. We got aa 
notice, two creditors appeared and protested.* 
It was then tec late to add more conditions. 
Hxrnr. SaiUe Immobilière. (1818) Page 163. 

I came to the sale, I had no remedy, but 
to buy the Estate and seek my recourse after- 
wards. There was no Judgment of the Master 
which I oould have appealed «gainst. The 
fruits of an Estate go with the Estate itsetf, 
and no seller of an Estate can alienate them 
to the prejudice of a àond ûde purchaser. 
SiMT. 1814, : 1 : 6. I have adopted the enly 
remedy open to me* 

G. B. Colin, for Madame Esclapoo. 
This is a mere attempt, by a purchaser, wiio 
finds it would be very convenient for him to 
put X 4000 in his own poeket, to break his 
own contract and set aside his own title. More 
trumpery argum^ts qannot be imagined. 
One brother plays into another's hands to 
prevent my client getting payment under law- 
ful and bona fide assignment. Not only was 
the lease, which the purchaser now attempts io 
tepudiate,made part of the Cahier des Charges, 
and as such announced to the whole world, but 
the purchaser had three whole days, after the 
sale, to reflect coolly, before be took the bar- 
gain, as he did not appear at the sale himself, 
the actual purchaser declaring, three days af- 
ter the sale, that he acted on account of the 
Plantiff. 

So far WAS the original lea^efrom beir^g' 
made after Talbot was under seizure, that it is 
dated twelve months before the levy. The lease 
was duly disclosed in the articles of sale, and 
the Flaintiff must perform all theconditiona 
of a lawful contract C. C. 1134. 

H CET, (quoted above) though perhaps an 
author of no great authority, merely says th*t 
conditions made surreptitiously, to the CahieY 
des charges, after publication, ^re void and 
would lead to the. annulling of the sale. There 
is no question whatever with the creditors 
here. They have all been duly paid. We have 
only the extraordinary pretensions of the pur- 
chaser. 

Judgment. 

It is a plain and obvious principle of law 
that a party cannot challenge hie own title, f^r 
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thmi woald be to cat the ground from under 
bis own feet: Quodapprobononreprobo. If I 
found a titie^ I moat take it with all its 
clames. I cannot except thoee that are favour 
aUeto me and reject thoae that I do not like. 

It is said that the clause, regarding the 
existing lease of the Estate Mon Espoir, was 
smuggled into the Cahier des Charges surrep- 
titiou»ly, on the morning of the day of sale. 
Bat a petition had been previously presented 
to the Master, who allowed the addition. The 
conditions of sale were, openly read in the 
presence of all persons attending the sale, and 
the Plaintiff or his representative, then pre- 
sent, bought the Estate, under those condi- 
tions. He cannot now repudiate them pro- 
vided they are lawful conditions» for that 
would be to break his own contract, and set 
aside his own title. 

A case might be imagined of. a fraudulent 
and Burreptitions addition made to the Cahier 
des Charges, just before the exposition of the 
Estate to the bidder, and for that the Ck>urt 
would grant a remedy probably, by annulling 
the sate and ordering a new exposition ; but 
such a remedy as is here attempted is quite 
inadmissible and could never be open to a 
purchaser. 


Action di 


with costs* 


SipreMe Ctwt, 


DlVOECS,--<SÉPARATI0N DX COftPSy'^SUBSTI' 

ti;tion ni dbmandb. 


DlVOBCB.-**SXPARATION A MEXSA ST THORO^ 

—Substitution or demand. 

Number of Record. 6921 

BLANCARD THE WIFE, Plaintiff. 

Versus 
»LANCABD THE HUSBANP, Defendant, 


Before : 

The Honorable Sir J. £. Remono I.F.J, and 

The Honorable N. O, Bestel 2 P. J. 

6. B. Colin,— of Counsel for Plaintiff, 
A. J. CoMN, — Plaintiff's Attorney. 
A. LioNNBT,— of Counsel for Defendant. 
G. Labobdb»— Defendant's Attorney. 

ZQth May 1862. 


On the twenty sixth November last, the 
Plaintiff, who had entered an action for a di- 
vorce a vinculg mairimonu made a motion for 
leave, from the Court, to withdraw such action 
with the view of introdacing; another action 
far a seperation of body. 


This motion waaopposed, on behalf of the 
De&ndant Blancard the husband, by Lioonet, 
who contended that the grounds for a total or 
partial divorce being the same in law, & those 
grounds being set forth in the demand before 
the Court, a simple âeclaration,on the~ part of 
Plaintiff,of her intention to reduce her demand 
for a total divorce, to a demand for a partial 
divorce, (separation de corps) would be sufli- 
cient ; especisUy as it was contended the de- 
mand for a total divovce might set forth libel- 
lous matters against the character of the Der. 
fendant which, it might be material, in the 
interest of the latter, should remain on record. 

The Substitnte Procureur and Advocate 
General than offidally observed that the De- 
fendant had not appeared to the action,except 
for the purpose of objecting to this motion, to 
which however he personally saw no ol^ectiom. 

JUDGMENT. 

Article 306 C.C. is thus worded : . 

** Dans le cas on il y alieo à la demande en 
*' divorce pour cause déterminée, il sera libre 
" anx époux de former demande en séparation 
" de corps. 

The same grounds being required for a 
partial, as well as for a total divoroe,a recorded 
declaration; on the part of a Plaintiff, of her 
intention to reduce her demand* for a total 
divorce, to a partial one might be anflloient to 
enable parties to proceed witii the action for a 
partial devoice.«-Or again an amendment of 
the conclusions of the deound would be quite 
sufficient to the same end. 

If so, no inconvenience can possibly arise 
from the witUirawal of the action entered, 
specially when it ia considered, that, vpon ' 
the service on the Defendant, of the demand 
for the total divorce, the Defendant never 
appeared, either to show cause against the 
demand entered, or to complain of any libel- 
lous imputation on his charaeter. 

Leave is therefore granted to the PiaintilS^ 
for the withdrawal of her demand for a total 
divorce, and for the substitution of one for a 
partial^divorce. (Separation de Corps.) 

Costs against Plaintiff. 


umat 
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Snprem C«arti 

PaopRf^Té ET POSSESSION.— ce. Art.2230. 
Von eat toufêurs présumé posséder à tttre de 

propriélaire,fu9quà preuve du contraire» 
La poÊséêiiêH perdue, par êuite de fraude ou de 

violence, doit être rétablie, $anf à décider 

ensuite êur la question de propriété, 

PaoPBRTY AND PossBSsioN—C. C.Art 2230. 
B^ery one is held to possess as proprietor^ tiH 

the contrary be shtwn. 
Possession lost by a surreptitious taking was 

ordered to be restored immediately, leaving 

ike question of right jar after determination. 

Number of Record : 2S6 


AYACâNOO, Appellant. 

Verêus. 

NARAINSAMY, Respondent. 

Before : 
His Honor the Chiej Judgb. 

A. La&oitetve,— Of Counsel for Appellant. 
V. liAVAL,-* Appellant's Attorney. 
C. M. Gax?bsll,-* Of Counsel for BespoD* 

[dent. 
U. Hitiéy -^'Respondent's Attorney, 

Id/A June 1862. 

Tbis was an Appeal from the Court of the 
Senior Dietjoufc MegUtrate of Port Louis. The 
PlaiiiiiiSt (n«w Bespondent) set forth, in hi» 
demandi thst^ on tte twspij ninth November 
last, the. De&ndaat.inot out from the pocket 
of the Plaintiff's great jBost, which was in the 
room then occupied by both of them, situate in 
Araeual stfeet. Port Louis, the license de- 
livered to %he PAaintSff, on the eleventh 
November tast, hy tha Honorable the Col- 
lector of Internal Rjpvenue», for vending 
lemonade &c. Thct though duly summoned 
to restore to the Plaintiff tke said License, the 
Defendant haa refused to do so. That, by 
keeping the «aid lictruse, the Defendant pre- 
vents the Plaintiff from carrying on his 
business, cind causes him great prejudice 
and loss. Wherefore the Plaintiff prays the 
Court to condemn the Deifendaut to restitute 
immediately to the Plaintiff, the license deli- 
vered to him by the Collector of Internal 
Revenues, as above stated, and to condemn 
the Defendant to pay to the Plaintiff the sum 
of one hundred and fifty dollars, as damages, 
with costs. 

The Defen<lant,{now Appellant)in the Court 
below, tra^f-r-i tlie whole statements of the 
Plaintiff (BcMf;oudent.) 

In the eoirrse of the trial, the Appellant pro- 
duced the license, but only, as the Record 
bcars,aftet vtry :reat del^y and many observa- 
tions. It waH found to be in the name of the 
Bçsf ondent. The Appellant admitted that he 


had taken it from the pocket of tire >&espon» 
dent's coat, which was hanging up in his(Ap- 
pelant's)houBe;bnt he oont^ntéd that althon^ 
the license was in the Respotuiem'snatne, the 
whole difficulties bad ayisen from ihe bad fâifth 
of the latter, who being a person of some edu* 
cation, while he (Appellant) could: nakher 
read nor write, had been engaged l^« the 
Appellant to act as hia clerk or assistantin 
the business of selling lemonade &c, and while 
the Appellant had furnished nil tlie funds for 
takvjug out the necessary license, and institut- 
ing the business, the Respondent had abused 
his confidence, had taken the license in his 
own name, and had assumed the attitude and 
position of the real owner of the enterprise. 
He therefore desired, in this action*of delivery 
of the license and damages, to be .allowed ,to 
go into the facts of the whole connection àùd 
actings of the parties. 

It farther appeû red that the Appellant, on 
second December 1861, had instituted critni* 
nal proceedings against the R'^^spuudenl^ befg/e 
Mr. District Magistrate Esuonf, setting forth 
the alleged fraud of the Respondent, intaki/i^;: ~ 
out the licensu in his ofra. name, and disposing 
of a donkey said to be the property of ih^ 
Appellant* Tbis complaint terniinated, tn - 
twentieth January last, by the learned Magis- 
trate dismissing the same, after hearing par- 
ties and: the evidenee, as, in his opinion, the 
case appeared to be a civil one between 
partners. 

In the present actipn, now under Appeal to 
this Court, the learned Judge in the Court 
below refused to allow the Appellant to go 
into all these collateral inquiries, ordered the 
license, to be delivered to the Respondent, 
and awarded the sum of SlOO as the damages ' 
sustained by the Plaintiff, from the license 
having been abstVarted and withheld from 
him, with costs of suit. > 

It appears to this Court that the learned 
Magistrate properly refused to allow the Ap- 
pellanti by way of exception, lo go into details 
so wide of the actual subject of iuqsiiry before 
him, in this case, and- that the first part of the 
Judgment, 01 dering restitution of the posses- 
sion of the license which hud been lost, by 
stealth or the surreptitious taking i^ the 
Dependant, is correct. . : . . y 


It is a role of general jurisprudence that 
possession -whiohYkAB come to ^ close vi,aui 
clam, aut precario, must be, at once, rcstor- 
ed, (Just. 4. 15. 6.) leaving the actual right» 
of pi^rties to be afterwards ascirtaiued. 

For it must be remarked that, in questions 
of possession, the presumption is always that 
a party posessses for himself «nd as pro.jrietor 
till the contray is shewn. C. C. 2230 «» On est 
«* toujours pré.^nmé posséder p'^ur eoi, et à 
•'titre de ()ropriétaire, s'il n'est prouvé qn'oiV 
'* a commence a podséder pour uu autre.'' 
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In regard however to the matter of damages, 
it appears to the Court that, as the case is not 
free from suspicion, it will be safer to delay 
the détermination of that question, till the 
Appellant shall have an opportunity, if he be 
so advised, to establiah the case, which he 
alleges^ in QompetBot form. 

The.Covrt,therefore, while in the meantime 
affiri^iiig -that part of the Judgment of the 
District Court, which orders restitution of 
the Ucenss to the Plaintiflf, (now Renpondent) 
before proceeding farther in the case, allows 
tho Appellant fourteen days to institute legal 
proceedings, if he thinks proper, to vindicate 
his legal rights. The present case to stand 
over to wait the result. 

All questions of costs reserved. 


Snpreme Courts 

pROCKDURTî, — Amendement,— Article 78 

1>«S BéoLEMBNS Ï>E LA COUR. 

Tout amendement dans la procédure, gui a 
pour but de changer la nature de la demande 
ne peut être admis par h Cour. ' 

La maxime ''meHor est conditio possidentis 
vel deftndentis'' a t elle force de loi à Maurice ? 

Procbdurb, — Amendment, — Rulk ôf 
Court Number 7S. 

An alieraiion in a pleading which altogether 
changes the nature of the action cannot be 
allowed as an amendment. 

Is the 7na:Hm " melior est eondiiio possi- 
dent^ vel defendentis" admitted by the law of 
Mauritius ? ^ y 

Number of Record ; 5044 

NAYNA & Ors., Plaintiffs. 
Versus, 
WIDOW PICOT & Anor., Defendants. 

Befor3 : 
His Honor the Chief Judge and 
The HonoraWeN. G. basTEi., 2. P. J, 

E. LECLBwa,~Of Coansel for Plaintiffs. 
A. CHAuvBT,-'Plaintiffs* Attorney. 
A. LiowNET,— Of Counsel for Défendants, 
C. LirBORM,— Défendante' Attorney. 

SOth May 186». 

In this case the Judgment of the Court 
was as foUows i 

The PlaJDtiffe setfortb, in their Declaration, 
that the late widow Nayna, being the pro- 
prietor of a landed property, at Pamplemoua- 
«e*. which she had bought, at the Bar. in 1841 
fc>r ^S'eoiO, " finding herself in embarrassed 






" Circumstances, from having guaranteed 
" certain claims, due by one of her relations, 
" for which she was prosecuted before the 
'* Courts of Mauritius, and whieh claims ha¥» 
" been sometimes afterwards settled, had, by 
" an alleged deed, dated the thirteenth day dT 
"August 1862, drawn up by George Marie 
^'^Frédéric Sévèue, notary public, made a fic- 
'•.tîtious, simulated and colourable sale of the 
" said landed property to Jean Volpelière 
" Picot, her grand son» then under age, assis- * 
•' ted by Eugène Picot, his father, for «1000 
'^ whereof the said deed beai» acquittanee.'* 

The Declaration then stated some l^cts ta 
shew that the sale was not a real one, that the 
allied price had not been paid, that Widow 
Nayna died in 1854, that her heirs, for a series 
of years, enjoyed the said landed property aa 
the owners thereof, that the said Jean Vol- 
pelière Picot was a mere cover or 7r£ve nom, 
for Widow Picot, but that" his Widow and sdn, 
as his representatives, have lately taken pos- 
session of the property, and retained the same. 
The Declaration therefwe concluded for the 
cancellation of the alleged deed of srie, on 
which, it was contended, the property woald 
fall to be restored to the Plaintiffs, f 

The Defendants met the Plaintiffs witk a 
general traverse of their statements* 

A very interesting discussion arose in the 
case, on the application of tiie role of law 
nsually expressed by the maxim : inpaH delicto^ 
meli or est conditio d^endentis vel possidentis. 
On the one hand, it was maintained that this 
maxim applied directly Jiere, and that the 
Plaintiffs were out of Court, as they stated 
expressly that the alleged sale had been effec- 
ted between thé late Widow Nayna and her 
grand 8on,for the fraudulent purpose of putting 
her property beyond the reach of her creditors. 
That this was the case of & pritenom concur- 
ring with the seller to nold the property in 
fraudem of the legal and just rights of her 
creditors. That both parties being equally to 
blame, the law could never step in to give the 
one any assistance against the other. 

The Plaintiffs, on the other hand, admitting^ 
that their rsal case was not so distinctly sta- 
ted in their Declaration, as it might haye been, 
contended that they were entitled to strike 
out the words, from their |pleading, implying 
that there was any fraud or impropriety of 
conduct in the transaetipn. That in fiict, wi- 
dow Nayna was an old, uneducated, infirm 
woman, and that if there was any imposition 
at all practised in the matter, it was practised 
upon herself ; that there was no paritas in 
the delict, supposing it proved, and that, in ,any 
view, the rule of aw, in pari delicto melior 
est conditio poêsidentis vel drfendenOs, waa 
laifT in Mauritius. 

We should xegrei to think that the laws of 
Mauritius, unlike every other ^stem of ju- 
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risprttdeDM witli vhich we are acqaainted, 
should not acknowledge Cfae principle gener»!- 
ly atatedin the maxim aboye quoted, although 
it may be with some modifications not pre* 
ciaely recognised by the laws of England and 
Scotland. The maxim is one of the ancient 
Civil Law, the basis more or leas marked and 
acknowledged of ail oar modern systems ; but 
to what precise extent it may be recognised in 
Mauritius we forbeari at present^ giving any 
opinion. ' 

The Plaintiffs have moved the Court to be 
allowed to amend their Declaration,by striking 
oat all that relates to the apparent fraudulent 
nature of the deed of sale. This we cannot 
allow, as the result wonld be, not to amend, 
but to change the whole nature of the case. 
From the explanations submitted to the Court, 
il is very probable that the Plaintiffs may have 
a remedy, but we do not think that it can be 
made good pnder this Declaration. 

MtrtliifefcL^tt^ ^I shall elect to be non- 
suited. • ^ 

« 

His Honor the Chiep JuDOE.-^Call the 
Plaintiff. 

Plaintiff called* Nonsuit entered. 


Bail Court. 


Appel d'tjnjugement bemagistiut Stipen- 

niÀlRB. — BeFCS de TBAVAIL,— PéNALlTB^— 
BÉCIDrVE.— •* AUTREf OIS ACQUIT, " 


Lorsque le prévenu plaide '* Autrefois acquit f* 
il doit prouvier, non seulement que l'offense 
dont il est accusé est de la même nature que 
telle pour laquelle il a été déjà condùmné,mais 
encore que l*offense a été commise au même 
endroit à la même fyoque et entire les mêmes 
parties. 

k^YtKL PROM A nmOMENT OP A STIPENDIARY 

MaoistratB|— Refusal op Work,— Repeti- 
tion OPOPPENSE,— " RéciDITE, "-^ " AUTRE- 
FOIS Acquit. " 

When the party charged pleads " Autrefois ae- 
quit'/* he must prove f not only that the offence 
where of he is accused is of the same nature 
than that for which he has been already con- 
victed, But also that the offence has been 
commited at the same placerai the same time 
and between the same parties. 


Number of Record. 38 ^ 

ITOO & ORs-^Appellants^ 

versus 

BABONj MOON and ors.— Respondent!. 

Before : 
The» Honorable N; G. BESTBL 2. P. J. and 


in preaenoe of : 

The Honorable the Procureur and Ai>rocATk 

Gbneraim 

G. B. Colin, —of Consel for AppeHanta. 
Sladb U Banks, — Appellants' Attornies. 
J. L. Colin,— of Counsel for Respondédts» 
£• DuTiYiER, — Respondents' Attorney. 

13 May 1862. 

This case was of some importance. One 
of the main pillars of our prosperity was at 
stakei viz : our manual iaboar. 

Our local Ordinance on the subject provides 
that the Indian labourer shall, at the end of 
his contract of service^ replace to his employer 
his days of unlawful absence» 

In this cause an attempt was made to elude 
that bénéficient law, the safeguard of our land- 
ed properties, and^the most effective dieok, 
hiti^rto put by the local Government, on the 
natural tendencies of our Indian Immigrant» 

to vagrancy. 

«I 

Itoo and Ors.^ot the Money Musk Estatc^n 
the District of Moka in this Island, having 
completed their contract of service, on the said 
Estate, had according to the above mentioned 
law, to re^ce a certain number of days of 
vagrancy. They refused to go to work, and 
were sentenced to imprisonment for that of- 
fence. 

On leaving prison, they again refused to go 
to wo'rk to make good thie days they had been 
absent. 

A new complaint was lodged, and a second 
term of imprisonment pronounced against 
them by the Stipendiary Magistrate of the 
District. From this second jogdment they 
appealed to the Supreme Court. 

The Honorable Procureur and Advooate 
General on account of the gravity of this caiOj 
thought fit to attend on the day oîf the hearing 
of the Appeal and to submit to the Supreme 
Court hiB ^* conclusion»" upon the debate. 

Considering the importance of the sul^ect 
we have thought proper to report at full length 
and to our beat, these '' conclusion»*" 

The case ie^ a» JQ»t said, an Appeal, by 
Itoo and ^others, Indian laborers, from a 
Judgment of the Stipendiary Magistrate in and 
for the District of Plainea Wilhems^oonviqting 
them, the then Defendants and now Appel- 
lants, of having illegally absented, on the 12Qk 
of February now last past, from the Money 
Musk Estate, the ^oint property of tha 
Plaintiffs, now Respondents, thereby neglect- 
ing their work, and ordering them to return 
forwith to the »aid work, on the said Batste^ 
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failing which it was ordered that they be 
irrprisaDed for fourteen days' with hard la« 
hoar» 

■ 

Od the 17th February last^ the respective 
parti€a appeared before the Stipendiary Magia* 
trate^ when the then Defendants and now 
Appellants^ pleaded as follows : 

'' That haying already suffered imprison- 
" ment» for refusing to retum^as ordered so to 
^' do, to work on the Estate Money Musk 
'' aforeaaidi the Court- has not the power to 
" punish them, a second time, for the same 
"offence ;that they will not return to work on 
" Money Musk, and do now claim their dis- 
" charge. " 

The fact of a previous conviction and pu- 
nishment^ for having refused to return to 
work on Money Musk, when ordered to do so, 
on a previous occasion, is admitted by the 
Stipendiary Magistrate, in the Judgment now 
appealed from. Nevertheless he has not hesitat- 
ed to overrule the plea of the Defendants, and 
now Appellants» on the ground that ; 

" The Defendants now (that is on the 17th 
" February last ) appear to answer a fresh 
complaint exhibited,a8 already stated,on the 
twelfth February instant, setting forth that 
they are illegally absent from the said Mo- 
*' ney Musk Estate^ thereby neglecting their 
*' work, and that they refuse to return to 
<' Money Musk Estate." 

The then Defendants, feeling themselves 
aggrieved by the rejection of their plea of 
" Autrefois convict," and of the conséquence' 
entailed by such rejection, have lodged this 
Appeal, upon which the Court is asked to 
quash the Judgment complained of. 

Parties having been heard on both sides» 
the Honorable the Procureur & Advocate 
General then rose and said : 

"This case is of so much importance, not 
merely to the parties immediately concerned, 
but to all the planters and Indian labourers 
in the Colony, that I deem it proper to lay 
before the Court my " conclusions '' on the 
debate. " 

After a mum^of the proceedings^ the Pro- 
cureur General continued : 

'' The learned Counsel for the Appellants 
rests his case mainly oh the plea oi atttrk- 
Fois coNvrcT. He t»nys the AppeHants, having 
been already convicted and punished for refu- 
sal to woric, ca-noot be again convicted and 
pnnisfaed for the same offence. 

The question i^ : are the two offences tho 
same'^ He pleads they are. The' Counsel for 
the Raspoudents, maintain Ihey are not, 


They are the same 4n kindi in species and 
inlaw ; no doubt. But are they so.in fact > 

Their dates are different. An interval of 
a fortnight occurred between them. 

' * * 

The work on the two occasions must h&TH 
been different, for the Estate had progressed 
in the interval. It was to olf an or maoifiu« 
late a different s«t of canes, to prepare diffe* 
rent syrups, to convey to town differe&i sur 
gars, or bring out different provisions. 

» . • • • - 

., In the dates and in the actual work to be 
done there was therefore no identity. 

Tet it is said that a repetition of the same 
refusal was no new offence. 

« 

If a soldier, ordered to stand sentry, on 
the first of the month, refuses and is tent to 
prison; and on coming out;» rt^fusea to stand 
sentry at the same place, on the fifteenths can 
he plead his former punishm^afc as %Ur eicuae 
for his second n fosal ? Of coulrse not. And 
still less can he escape punishment for refu- 
sal to do different work, on hie release, on the 
ground that he has already been punished foe 
his previously refusing entirely different duty, 
weeks or months before. His sectbod refusal 
is aggravated l}y being a repetition of the 
offence,and he will be punished with increased 
severity. 

Or if a seaman refuses duty to furl top- 
sails,— on the first of the montb,and is put in 
irons for a fortnight ; and if on coming on 
deck again he refuses oth#r duty, say to lower 
a boat, the vessel having sailed some hundred 
miles, in the later jrali — the. weather, climate, 
locality and sea being all differed tp^wiil he net 
be punished again and with more severity, as 
he has been guilty, not merely of refusal ot 
daty,but of coutumacioas and stubborn disobe- 
dience ? 

Or, agaiui if a labourer under contract, 
refuses to work, during, the first week of his 
contract, will the punish(pent inflicted for that 
offence free him from the obligation to work 
daring the rest of his contract ? Can he plead 
his, former puniahment for a refusal» on a 
different date, of a different work, m an 
Autrefois Convict 't 

I submit that would be to render nugatory 
all his obligations ; for all he would have to 
do would be to refuse work once ; and on 
being punished for that, ho would be entirely 
free fcjpm his contract ! 

These illustrations are exaotly parallel to 
the present case. The second refusal is a 
repetition of the offence, the sapie in kind, 
but different in fact. It should be punished 
more severely as a '* récidive, '' in phce of 
remaining anpunished on the ..grounds t)f 
Autrefois Convict. , . 
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The hardUhip of tbe c^ise. is ;,insi#tê4 ^a ; 

it is «aid that the AppellanAs /l^il) nat hè 
•engaged agaia with their old band^ a great 
misfortune for. them. . ^ 

That they will suffer for their offeuMse, and. 
that^ indirectly as well as directly,* is np rea- 
son ibr Qot letting tho law take itd coarse. Tbey 
aione are to blarae for a refusal lorbich caused 
them such a misfortune. Besides, the same 
argument i^uld ha^e. applied to the first 
imprisonmen^nd wouldJ^e a ground for a^ver 
imprisoning an jjlmmigrant at or near the end 
of bis contract. The p/oper Hne of argument 
is that the law, contemplating the dislike 
which Indians have to be separated from 
their companions; held the fear of that puixïsh^ 
meut over their heads as a strong motive to 
make theqa work out their contracts steadily. 

The Connsel for the Appellants^ also reated 
his case partly on the terms of the Orct 16 
of 1852 and 21 of 185i. He contended that 
the former of those Ordiiiauces is ^t repeal 
ed by the latter, and that the Stipendiary Ma- 
gistrate ought to have applied its provisious, 
which (§ 24i] allow onlj one impnsonmeat to 
be inflicted, in case the tromigraut refuses to 
work during the prolongation of his contractj 
for unlicensed abàcnces. It is farther main- 
tained that Section 5 of Ordinance 21 of 1854 
supports that' view, and prescribes the mode 
in which these prolongations are now to be 
enforced* 

It appears to me that Uie cftse does hot ^ 
all involve the question whetly^r the Ordi- 
uance of 1862 is repealed. . 

The Ordinances on Immigration have been 
uumerous ; they have also been, in a great 
measure, èxperiftienlfaV; and provisions have 
b«*6n Dff&de, in one year, with cafe, onlr to 6e 
altered Vyfear or twd aflferwaM's, 6n the test 
(&f experience havibg proved them to Vc tu- 
cxpedtent. 

This wasHIhe case Veg^tding the Ofdinanee 
of 1852. Itt* provisions» »s to unlicensed 
absences, 'weré^foundîn Î854 to be in^ulR- 
cient ; so that, in place of requiring the ab- 
sentee to make up only one day'swork for eiëli 
day's absence, as prescribed in 1852, the la\i 
q{ 1854 doubled that pefimlty «** and ^ n^pàved 
him to ntaka up douUe the time of unlfcaiiatd 
absences. ' ^. 

♦ 

t 

m 

laissé also thtf question was decided faons 
this obfigation shcTuld be enforced. Whetbev 
by /me pémshment , sft^er endoring Which thd 
ZmmigraRitrskouid be free to engage, or by 
tpeatiug thearlditioiial time aa a prolongatioii 
of the contract^ and re^eétiscg. the posish* 
maipt for each refusal of duty ? 

The Ordinance J6cf 1852 adopted the fir- 
mer of tho-^e alternatives. ' By section 24 it 
provided that, in case of thclwmigrant refu- 


fl^g to ^i^ t)vo Stipendias]! Maff't^fBte « 
9K)4r« '^ Ç04]^a«M>plele the aaid engagtpsent by 
'/niakiegg^od the time of afa^eiLce/' '^theaaid 
^^ Immigrant shall be liaUe te Imprisonment 
'^ with hard Ubc^ttfi ^r >^ period not exoeeding 
'* one montli, after whioh >time it sl^ll f/e 
'* lawful for. the Magistrat<^ tag^ufU oeriijicaie 
'* tJBiMX be is free to ei^eegjQk'' 
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Tkas.one imprisQpnaent ^loae was lawful 
under that law. After suffering that, the 
l^fHMoaigrai^t got hia discb/ai^, and was ft<eed 
eetiroly froupa l^is old coBtf^t and its penal 
prolongation. 

The Ordinance 4if 1854 adopted the oppo- 
site system. After, providing that the Immi- 
gr^i^t should make up two da^s work for each 
day's absence, it provides that '' the Stipeudi- 
'^ ary shall, upon request of the employer, 
'' refuse to éMêcbarge sucK Immigrant, uatil 
^\ he have completed dooUe the time jt such 
'^QolicfiiBed abseikce*'^ 

The Immigrant beii^ uadiacharged, was 
thus still under engageioent* He \fas entitled^ 
on the one handi to wages and rations ; on 
the other, h^ was bouud to work, as if the 
proiloDgation were part of the eontract. 

In fact, the double tinâe was thus made a 
statutory prolongation of the original contract» 
whioh,with all its right8|duties and obligations» 
was extended over the additional period so 
added to it« . 

l\ felloes thepi tbtt eve^ refneal of the 
In^graQt te .^f ork, during that period of 
proIongatioo,j;C!oald be ipunishel. in the sacne 
way as a refusal during the original coQtract ; 
fbr it would be a rei^sal of labour lawfully 
dii« by the coxitrjict aa (âxtended by the Oriii- 
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The 5tb Seetion o£ Qrdioaujee 21 of 1854 
i# not at all ineonaistent with this view. It 
provides for the mode of enforcing certain 
sentences, which had been pronounced before 
it passed, by ^vhich Immigrants (but only new 
Immigrants,), should ha?e to make up the time 
of their abseoee^i at the end of their engage- 
ments, and that* month) or years after iht 
Ordinance should have come into operation, 
and the syaiem iinder the Ordinance of lb52, 
should have .been aboliihed. 

It provides that if any new Immigrant, 
who ** has been sentenced under the 2 4^: h 
<^Avt^e^theOr4itt«mee of 1852, to make 
'* SOçÀf to hi s employer, the time of unlicensed 
** agences " shall refuee to obey that order, 
^e ahali, '^ instead of the punishment to whicii 
**he would be subject, under the aforesaid 
*' article, be liable to an extension of dott')ie 
" the time of his unlicensed absences." 1 hi^ 
law thus assimilated the penalties^iu 8uchca«es 
of past absences, — but prospective refusals to 
mak? up th€ time of abaeoce, —te thuee which 
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it i&trodteeed' tbr protpectiTe absences êiûi 
prospectÎYe refusa)»* Axkà the opefation ef the 
article was IwaHed' to the laode of «aforoing 
judgments wbiob had actdallj been |>roQOun- 
oed but not ftilàiled, at the {Missing, of the law. 
It has therefore na application to this case« m 
which the cood^flination to*n»ike good double 
the time of uuHcen'sed absences, wats pronoun- 
ced under the Ordinance 21 of 1854itself9 and 
without an J reisrenee at all to the Uvof 1852. 

The. only remaiaing arannient^ fn snppe»! 
of the Appeal, ia that if toe Jiid^rteent is ens* 
tained> the Imprisomnent^majrbe adinfim" 
turn*, for they maybe vepeated ioties- quotiea^ 
on each refusal to work ;. and the law cannot 
admit of impmonment for life^ for a paltry 
offence of merely vefa6ing,to work under an 
individual oaasteii. 

It seems to me that the la^ has advisedly 
left the \^ agistrate this extensive power ; for 
it is part of the public policy of theselmilii- 
gration Ordiuanoes to teach- the Indian that 
while he will be protected by the law, he most 
obey it ; and that a wilful refusa)^.- -stiU more 
repeated refosals^-^toobey the MeffistrateyWho 
is the local organ o£ the law, will oe puni^ed 
in succession, and until the Indian shatt come 
to a sense of his dnty and obey the law. 

His refusal is a- contempt of Cbnrt, aeon* 
tempt of the law, aiïd as such it is punished. 
Nor can he be heard to complain of a succes- 
sion^ of puniahments- which he has brought 
down on himself^ by his repeated refosala to 
submit to thelaW. St is In his own power to 
aave himself by obeying l^ebw; tilihedoea 
•o he must au&r for his eontiimacf . 

The R^^cords of Cborta of Jostice «re filll 
of cases in which- Ii&prisonmenta> fo€ many 
years, hare been suffered foe contumaeiMia 
refasalto obey the law; and the hardship of 
auoh cases has never been sustained, as a 
reason for curtailing the power of Courta to 
Qompel obedieaoa. 

The eonelusfon at whioh I have arrived 
therefore is that the argumenta^ in aopport of 
the^ Appeal, are unsound : and that the Ma- 
gistrate was entitled to enforce his Judgment 
that the Appellants should mske good double 
their anlicensad absences, to enforce it by 
imprisonments repeated totie» gmoUeê, till tlie 
Immigrant ahoula submit^ and obey his lawful 
deoree. 

In point of strict form the sentence of 
imprisonment should have been pronounced 
in terms of the Order in Council' of 17th- 
â^eptember 183B, for '* neglect ta perform 
stipulated duty." But although not so expres- 
sed tecUnicaily, the- sentence was,, substanti- 
al iy, for such «eglect, and as mere errov of 
hrm doea- uot vitiate a J udgment of^ a Sti- 
peiuliary Court fOrder of Council as> above 
2ÔC 5, 8Kid(*diuanicd 15 of 185:i% tSee. ^). 


I consider this Judgment to be snbatan1âall]i^ 
oorredt and vabdi 

On these grounds,, submit to^ the Court that 
the Appeal should be dismissed ,. and I am 
happy that this? iew is the one most consistent 
irithi elippoHiog the majesty of the law andi 
preserving order among, the Isnmigrant Isbou- 
in the colony."* 


^e Court took time to consider and deli- 
Tcred Judgment as foHows .- 

JITDGiMENT. 

It is doubtless that the plea of Aulrttfois^ 
Cbnvicf, on a former conviction for the 9ame 
identical crime. ... is a good plea in bar to an 
Indictment; the same pfiuoiple, as th^ pleai)f 
Autrefiris Acquit,, that no man onghi; to be 
twice brought in danger of his life for one and 
the 8ame*(mence; (^ee B^ack. Com. 8i 8Sô). 
but| that it should be a good> bar to a subse- 
quent Indictment^ Criminal Information or 
Chargei it is absolutely necessary that the 
offence or crime bharged, on a subsequent 
Indictment^ should be the very same identical^ 
offence or crime of which the party charged 
has been» convicted on the pretioua Indictment. 

la^ this the case in the present instance ? 
Certiinly not. 

In the first plaoe it is difficult to<understand 
how aa olbnce^charged to have been eommit - 
ted on the twelttk felMrnary can have been 
committed, lay in the previou» month of 
January « when the focta ^larged had not yet 
come into existenee. 

I'll the second place^ that a aimilar or like 
offence, to the one charged to have beeni 
committed on t|i& twelfth Vebroary, had 
been' committed^ say on the month of January 
preceding* would prove the existence of two 
offences of a similar and' like description and 
nature, at two diffsrent times, but not that 
the (^nce committed^ on a êubsequent day^ 
k the very same idaatical oflfence aa the one 
previoui^ committed and upon which Judg- 
ment had been given. 

ICoreovCf the mere varianee in the dates on 
wltteh«the seversl offenoeaare charged to have 
been committed, is sufficient of itself to 
establish the repetition or ( récidive ) of the 
tame or similar offenee, but aeoessa^Iy exclu < 
dee the possibili^ g^ tha ofince of the 
twelft^h February, in- tha second Information 
aharged, being the very same identical offence 
as the one disposed of by^ the Magistrate in 
the previoas nuMàtk of January. 

This identity of offences foiling, it is evident 
that the Magistrate- was fully warranted: in» 
law in overruling the plea pleaded and proceed 
diug to Judgment»* 
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The Jadgmen* itaiMt tlMtffew te «ad is 
affirmed^ and it i»ordesed that lU» iLppcMi be 
dismissed with oosts». 
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' Mandat- d arbet bt i» perq^isitiox, — 
Prison preventive, ^Innocbnce d^t e^rbve- 
Nu, — Action en wnoiAOTn w intérêts^ 

Toute personne qui, sur «Im plmtkêe enjîê^iûe, 
en fait incarcérer une amire, qui parv^enê 
ensuite à prouver 9ùn innocence ne peut $e 
soustraire au pakrnent de iommoffet et inté 
réts^, qu'en prouvant l'eaisience du délii dont 
elle s'estpiaint et deforits prièompivms con- 
tre hspféftenu qu*elle afin^ incarcérer. 

Searcb Warrant,— Provisiokai aarest, 
—Innocence op îartt charge i>^— Action in 

A person whocauses another to be incarcerateéf 
on a criminal charge, who turns out to be 
groundless, to save Mmself from a claim of 
damages, must est abKshthfat the crime urns 
really committed, and that he had reasonable 
and probable cause for believing that the 
person inoareerated was gmilfy.. 
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GOViNDACTZBTTT, ApptHUiK 
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Before : 

His Honor the Chiev Iv^om^ 
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T. Brxtnet, —Of QoomeE Igac Appellan*. 
A. J. CouN,«^AppeIlaiit's Attorney. 
J. RotriLLARn^-o-Of Counsel for Beapondent. 
Ï. Victor^— Beapondent'fl Attovaey^ 

\mhJunel%St. 
The Court delivered Judgmentj as follows : 
In this case som^ qaeatiops arise of pubHo 
importance. The general law^ en the siUijeetj 
is clear and well ascertained^biit ilH applicatioa 
to the varying circumitanees of partieokùr naiii 
is sometimes attended with nicety. . 

The fSuAs a^é these : 

In the beginning of the month of February 
laat^the fbwlhouse'of the Béspondent André 
was broken into, ' dtuing the night, and a 
number of tuik^yi^ gjoese^ and ducks were 
carried off. 

/ The next day^ he gave infbrination of the 

,' larceny to the Police, and his servant» being 

' on the outlook, oxiè of them-, a few day» 

thereafter, informed his master, that he had 

seen two of the turkeys, on the h>g.H xoad; 

aear the AppeUant'e shop. 


André pvoeeeded^ with another servant to 
thwSpot, and both benag satitffiad of' the iden . 
ti»y of -Ae hirds, the Bespondent weiit to the 
Polisn^ SSatioà, and took oat ihe usual sesrch- 
wt^mmil, i» osses where it is belieVed there ia 
a ptospeet ofi finding the stoleik property. 

The Warrant was etecnted By a constable 
of the Bistriet, and the tarkies^ found in the 
possession of the Appellant, waA the Appel- 
laot himself, were conveyed to the Poiice^ 
Station; where' he %a8 detained a night and 
patt of the next d^, when no complaint beiug. 
pMfarrad agsiiist him, he iras liberated. 

He then vrised the presort action of dama» 
ges, against the Respondent André, and clear- 
ly established in evideaee, tiiat the fowls were 
nis own and not Andréas» 

The learned Judge, in the Court below, 
dismissed the Plaint, with costs,.'' being ot 
" opinion that the Defendant (now Respon- 
'* dent,) was not answerable for damages/' 

Gk>vindachetty appealed. 

Whenever a private citizen sets the machi* 
nery of the law in motion against another, 
and causes him to be apprehended, on a crimi- 
nal charge^ he acts at lus own peril. To defend 
himàelf agaiilst the serious claim of damages 
whfch may arise out of 'such proeeedioga, the 
pai^hr who has taken the initiative mnst esta* 
bilan two things -, first, that the crime has been 
committed bv some one ; and second^ that he 
had reasofM^ole and. probable grounds for be- 
lieving, that the person against whom he has 
taken legal proceedings, was the actual perpe- 
trator. 

Now, in the present case, as to the first of 
these points^ the laiceny of the fowls, there 
can be no dispute. It is admitted ia aU hands. 

Aato the second, not only did André believe* 
that the tarkies,. which were found in the 
possession of the Appelliint Ctovindachetty, 
were his (Andres) property, but two other 
persons entertained the same opinion, and so 
stated to> André. Supposing then there were 
nothing more in the facts, although the posi* 
tion of thé Appellant is a hard one; the case 
would jEall within that class, where it is some- 
timas sbidk th)Bie ii émimm absque tajari ir,8oci 
as no one can be shown to be in fault or tc» 
blame, it is impossible for the law ta step in 
and give redress^ That the Bespondent, and 
the two others wha thou^t thai the turkies 
belonged to him, were in perfect bonàfidêfS^ni 
enteHaincd no malice, either malice in fact, 
or mariée in law, (which ariae from the want: 
of probaUe, cause) against the Appellant, i^ 
quite clear. They honestly, though erroneous- 
ly beMeved that thé .turkies belonged to André;, 
and Govindachetty was «^uite a stranger ta> 
them. 
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Butitftrtkerappear»! from élie e^ètaoe, 
that thé RèsfMiné«iit,beimg vtjyillAmâ mlMd, 
did not himaeii aooQoipaoy tke offioèr, when 
the warranta wstt execated,butBeDil-B.«B^»ii4^ itt 
his stead . Now this sarvanÉ vaAyOnâouhtoâly ^ 
the agent of tfbe Resficindeniv^ and if ha had 
acted oppresdively or illegally in the matter, 
his iHaater would ha?» been responéibla. It 
appears, however, that so far from pmniiagibe 
case against tha AppeUanti and uigiag his 
apprehension on the warranty the servant 
wished the torkies to bs taken tD his matteri 
(the Respottdant) apparent!; fiorfartiiar iavta- 
tigation as to their identity ; faattkel GoAlla* 
hie would - D(ft agree to this, but took the 
Appellant and the birds into cuatodji^ ' - 

The Appellant, as we hare seed, waa detail 
ned at the Police Station, liU neat day^fi^haa 
he was liberated, as no one appeared against 
him. ' . ' -, 

r 

In such circamgtances, the Court can see. 
no ground for subjecting the Respondent in 
damages ; not oaly is there no trace of tnalice, 
but there was probable canse for all that was 
done ; and the Respondent, by his agent, on 
the spot, endeavoured to stop the execution of 
the warrant. The argument, that the constable 
was the agent of André, and that the latter is 
responsible for all the actings of the former, 
however wrong headed or uoauthoriced by 
André, is, in the opinion of the CouVt, inthe 
established circumstanoes of this esse, too 
refined and subtle tp forp the \>w% of a Jtkdg- 
xuent awarding d^figes. 7 : > ' 

The Jvi^gn^ent of the Distriot .Magistrate 
must therefore 1>e affirme^, and the Appeal 
dismissed, but without coBts. 


Supreme Coutt# 


Saisie Arrêt,— Caveat, — Assignation en 
LA Chambre du Conseic.. 

ATTACHMBNt OF MOWIBS,— CaVBIT,*— SWM» 
MONS TO APPEAR IN CHAMBERS. 


LEPOIGNEUR, Attach; Fl»ty. 

versus, 
WIDOW HITIÉ, Beftndttttt. 

ANb 

HENRI CHAUVIN ft OR^^arANbeM; 


■1*1 


i 
i. 


* Before: 
His HoMop the Chief ^tJiMB. 

''Sittfti^ at Chamhers« 


F. BoBRRT,— Attorney for Attaching Party. 

P. Mallrt, — Attorney for Defendant. 

£. Leclkzio^ — Attorney for GamUheea. 

■ ■ 

On 17tfa June instant, a Rule issued, by 
prdi^rof the Honorable Judgs at Chambers,on 
the applicaiion of Widow Hitié, calling on 
Lj^poigneur to shew cause why the attachment 


lodged at hid fequMi, a^^aiost moniet belotsg- 
ÎAg to ta» said Witlow Hit4é> ^n the hands of 
the said 6arnishees,by usher Rejnyi^n the 4th 
day of the present month of June, should not 
be quashed, *p*^ *fTii^^ a"d ^p^^^vpA null and 
void to all intents and purposes. The so called 
attachment, ao cqaa^^Aiiii^)/^, was in the fol« 
lowing terms : 
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'^Mauritins, to wit: Take notice that 
Elphese Lepoignenr, of the Distrit of Black 
River, at the place called ^' t^etite Rivière," 
proprietor, having chosen his legal domicile 
m tha office of the luideraigned attorney at 
law» without in any way admitting the 
alleged claim of Fanoy Jacques, widow of 
the late 7ud,elaï Hitie, mortgaged on the 
property sold by himi the said Lepoigneur, 
to yon, does hereby warn you that he will 
enter, before the Supreme Court of Mauri- 
tius, an «aQtion,claiming from the said widow 
f litie the su m mortgaged on the said property 
on her behalf, as damsges, because she sold 
to him a quantity of water, of nine inches dia* 
meter, with the property sold by her to bim, 
acaording to a notarial deed, drawn up by 
Aiistide Meiatre and his fallow notaries 
public, at Port Louia, dated the secoud dtiy 
of J une. eighteen hundred and fifty aeren. 
and Registered in Reg. C. 88. No; 27Û7, 
when she was not entitled to any quantity 
of water whatsoever, and does hereby obj^t 
to any payment to be made by you, to the 
said widow Hitié, in yoar capacity of third 
holder» jpfiheaaid property, as allied jnort^ 
gaged creditor of thé aaid property. ^ Under 
all reserrationa. '* 


Robert, for Lepoigneur, shewed cause. I 
am just ab^ttt tt raisfi my suit, in the Supreme 
Court, against Madame Hitié, who is clearly 
liable in damages to me, far selling me- water 
which did i^ot belong to her, and of which I 
ha^ h«e^ deprived. Itm^ attachment, or 
Caveat f is not supported I shall have no 
security for recovery of the large claim I have 
against her. If she will find bail I will at once 
witbirawit. 

Mau.b^, for Madame Hitié : I altpgether 
4^j^ th§ alkjgod claiin of damaffes. It it ever 
«M^^ it has beau loft by tne conduct of 
Lepoigneur, who coB^ronjiaed the caae.There 
is no foundation whatever for this Caveat 
and I am entity^' to get paymevt of my own 
money without bail. 

. . Iii/;L|B0iAj for Chauvin, slated that he vvas 
quite repriy to pay the oipnQy, all he wished 
was that be shpuld not, owing to the warning 
given him, be liable in any risk. 

HîH HoKOR THE Chibf JuSgc : 1 am Bot| 
aware of any authority in the law of Manritiusi 
for the proceeding called^ Caveat, Ip Eng- 1 
landf such a proceeding, in similar circums- 
tances, is quite unknown. Until Judgment is 
obtained against a debtor nothing can 1>e done 
©wards attaining payment or se curity, unless 
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the debtor is about to leave the country, or 
the sait is depeodiog in the Lord Mayors 
Court of London, and some other places, 
igsider what is called a foreign attachment. In 
Scotland, the law>goe« far tli»r than most other 
systems in allowing an attachment or arrest" 
ment, as it is called, of a debto&'a fundi con* 
currently with raising tlie action, and. the 
matter, srill be. at once equitably arranged, 
according to the circumstances of the case, by 
application to a Judge. 

1. J n Manritiosi there must be a psoper^title; 
(titre authentique ou privé* Code Civil Frooé- 
dure. Article 557.) If there ia no title the au- 
thority of a Judge is required. (Article 558.) 

>To allew a private person, at hia asm wHl 

and caprice to lock up, to the hands of a third 

pacty, the funds of an individual, twho is, oris 

fancied to be, indebted to ^him, would led to 

. great abuies. 

The law of the Colony is quite sufficient «to 
meet all ordinary cases ; it is prebable that 
the Court, in extraordinary circumstaaoea, 
wheie ju«tice plainly r^quiree its interference 
wi>uld, by injunction, on a regular application, 
< supported by affidavits, make such summary 
orders as would effrctually protect the rights 
of parties appearing to be in danger ; but here 
no application of any kind was- made for judi* 
cial authority. 

The attaehment, or Cawaif mist therefore 
be declared null and void .to all intents and 
purposes with eosts. 


IM 


Siprenie Cowt, 


'CsssioN DB BIENS, -«• Concordat, -i^Sus^BK- 

f^ION DE LA. PROCéDURB BN EXPEOPBIATIOlf 
FOaCBE. 


JUDGMENT. 

The seizure being anterior to the signing: 
by the Bank, of the proposed arrangement 
laid before the-Court, this necessarily implies 
an intention, on the part of its manager, not 
to make yy innovation in the rights of the 
Bank, but that the sale of the two Estates 
seised should not take place before a decitrion, 
should have come to by the Court on the pro- 
posed arrangement. 

The affirmiMiion of this arrangement by the 
Court would au[)arftede the necessity of the 
sale of the two Estates seized. 

Therefore my Judgment is that the sale of 
the Estates L'Unité and L* Agrément be stayed 
until further Orders. 

In reference to the 'Petition, deposited 
in Court with the Registrar, for leave, on 
behalf of Victor Merven, to make a ** Cessio 
Bonorum, ** I have to say this onlyi that the 
Petition is drawn up in such a manner that I 
must decline to take it into consideration, 
eiceptit be to order that it be not filed. 




GeSSIO BONORl>M, — AgRBBMBKT|— SEATING 
THE SALE BY LEVY. 

Cessio bonorum of V. and T. MBRVEN. 

Before : 
The Honorable N; G. Bbstelj Comoûssiouer. 

20th May 1862. 

On the hearing of this matter, a motion 
was made, by Leclkiio and others, for "their 
respective clients, tor the staying of the sale 
of the Estate L' C/Aï/i, the separate Estate af 
Victor Merven, and of the Estate L'agrément, 
the joint property of the skid Victor Merven 
and Thomas Merven. 

« 

Against the ç^ranting of the motion Dou- 
glas, on behalf of the Oriental Bank, urged 
that the two Kstates had been separately sei- 
se^^ aad.were to be put up separately for sale, j 


IrETFRE DB CHANGE,— PROVISION,— AcCEl»- 

TATiOH, — Code db Com. 116, 117, 121. 

Tant que la Lettre de Change nest pas acceptée 
du tiré, la Cour lÈe considérera point céder- 
nier comme lié, même lorsque le porteur pro- 
pose de prouver quHt y avait provision. 

Bill of Exchange, — Provision, — Accep- 
fATioN,— ConE de Com. 116, 117, 121. 

W/ien the Bill of Exchange is not accepted of/ 
the Drawee, the Court will not consider the 
tatter as bounds even if the bearer offers to 
prove the existence of a p'^ovision» 

Number vf Record 7301. 

DE NANTEUIL, Plaintiff 
versus 
.p. BQHLER & Co., Defendants. 


Before : 
His Honor the Chief Judge and 
The Honorable N. G. Bestel, 2d P. J. 

De Nantelul, — Of Counsel for himself. 
J. II. Slade,*— Plaintiff s Attorney, 
G. B. Colin,— Of Counsel for Defend an tf. 
E. LaurexI, — Defendant's Attorney. 


20/A May 1863. 


This is an action for the recovery, from f Kc 
Defendants, of the sum of i^lC.50O, b.i».*: 
the total amount of four Bills -of exc4ir»n>:'^* »fi 
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tjti^ Deolaration aetfojthitogpBtbçr with interest 
at 12 o^Ot arreat ia ezecation and costs. 

The cause wasâmilly beard on the thirtieth 
April 1863^ when the Coart took time to 
collider. 

JUDGMENT. 

This action was opposed on several groonds, 
and more especially by reason of the non 
acceptance of the Bills by the Drawee. 

To this objection the Plaintiff replied thatj 
upon the evidence of the existence of a pro- 
vision, in the hands of Defendaats, the latter 
was bound to accept. 

Assntning the existence ef the necessary 
provision, the obiigatiou, on the part of the 
drawee, to accept the Bills drawn, and the 
refusal of such acceptance, nevertheless the 
Court is of opinion that this action cannot and 
ought not to be maintained, in the abseoce of 
any vinculum furia between parties. 

This absence arises from the non acceptance 
by the drawere. For, says Article : 121. C. C. 
** Celui qui accepte une lettre de change con- 
'* tracte l'obligation d*en payer le montant." 

That such refusal of acceptance, by the 
drawere^havioginhand the necessary provision, 
might warrant an action in damages against 
the Defendants, for the wrongs sustained by 
their refusal of acceptance, is another matter 
altogether and will be a fit and proper subject 
for the consideration of Plaintiff, but under 
this record it is a matver with which we cannot 
competently deal. 

But the action now befiiretbe Coart mnst 
be and is accordingly dismissed, with costs 


Before : 
His Honor the Chief JmooK. 


Snprewe Court. 

DÉLIT— MISDEMEANOR. 
■ Contravention a la loi sur les Distille 
RIES, — Amende et emprisonnement,'— Ord. 
Nos. 29 de 1858 et 8 de 1861. 

En ffkaiière de délit les accusés tCont pas droit 
à une notification de la liste dfS témoins à 
charge et des pièces de conviction, comme en 
matière criminelle. 

Breach of the Distillery laws,— *Fine 
AND Imprisonment,— Ords. Nofs. 29 or 1853 

AND 8 OP 1861. 

Jn cases of Misdeamanonr^ihe acAised are not 
s pplied with a list of mfnesses and doc *i* 
m 'its, tj be used against them as in art rues. 


THE aUEEN, Plaintitf. 

versus 

ROBERT & Obls, Defv udaits. 


S. J. DoueLAB^'-^Subs. Proc. k Adv. 6eu. 
E. Noun,— Crown SoUicitor. 

?: ^'ciîSS'Zl of Cousel for Defeu- 

W. D. BOI.TON,- / ^"''*'' 

C. Larordb, — Defendants Attorney. 


Jane 1862. 


In this case of misdemeanor, the Informa- f 


tion, containing three coants,wa8 in the folio 
wing terms: 
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*' Maaritius. 1 Be it remembered that on 
'' To wit / this 19th april 1862 the 
'' Honorable William GiUepsie Dickson/ Her 
'* Majesty's Procureur of Adtoeate Oencral, 
** in and for this Island of Mauritius, informs 
'' the Court that, heretofore, to wit: on the 
•' twenty first day of February 1862, in the 
'* District of Grand Fort, in this Island afore- 
^' said, one Tandrayen and one Naraynen, 
'< both of the said District of Grand Port» 
*' laborers, did knowingly remove, from the 
*' distillery of one Arthar Martin, situate in 
*' the District of Grand Port, a certain qnanti<- 
'' ty« to wit, eight gallons of spirit», without 
^' the same being accompanied by a pioper 
" permit, as by Isw required, against the 
^' form of the Ordinance, in such case aaadc 
** and provided, whereby and by force of the 
Ordinances in snch case made and profided 
the said Tandrayen and Naraynen have, 
'* over and above all other penalties and 
'' forfeitures, to which tiiey may be liable» by 
virtue of Ord No 26 of 1855, each and every 
of them, incurred a penalty not Exeeding 
" £ 100, and, in addition ther^o, are liable 
to Imprisonment for a period not excee* 
*^ ding six months,and the saw! spirits have also 
*< become liable to forfeiture. 

" And Her MajestyU Procureur and Advo- 
'' cate General aforesaid further gives the 
'' Court here to understand and be informed^ 
'* that heretofore, to wit : on the day and year 
*^ aforesaid, at the place aforesaid^oue Richard 
'* Ambroise Robert, of the said District of 
*' Gh*anâ Port, opecative distiller^ and one 
JB[os8anae,.a laborer,(and twoolber persons^' 
defendedby Bolton,andagainstwhomtheca9e 
'' was abandoned in the course of the trial) 
^* did aid and abet in the illicit removal, with- 
^' out a permit as by law required, of a certain 
'' quantity, to wit : eight gallons of spirits, 
''from the distillery of Arthur Martin,situate 
" as aforesaid, against the form of the Ord. 
" in such jcase made and provided, whereby 
'' and by force of the Ordinances in such case 
'' made and provided, the said Richard Am. 
'' broise Robert, Hussanep, and others have, 
'' each and every one of them, incurred a 
'^ penalty not exceeding £200 and^in addition 
** thereto, have been liable to imprisonment, 
I " for a period not exceeding twelve months^ 
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*' and the said spirits have become liable to 
*' forfeiture. 

" And Her Majesty's Procureur and Adto- 
" cate General aforesaid further give the 
*< Court here to understand and be informed 
'- that heretofore, to wit.on the day and year 
f' aforesaid^ at the place aforesaid, a certain 
** quantity, to wit : eight gallons of spirits, 
''which had before them,been illicitly removed 
*' from the distillery aforesaid of Arthur Mar 
*' tin aforesaidjWere found on certain premises 
'' situate at Mahebourg, in the District afore- 
''said^and occupied bythesaid Richard Ambroid 
'* seRobert,he the said Richard Ambroise Ro« 
" bert then beiog cognizant of such spirits 
" being there deposited, against the form of 
" the Ordinance in such case made and pro- 
'' vided, the said Richard Ambroise Robert 
'* has incurred a penalty not exceeding £200, 
*' and has farther subjected himself to impri* 
'' Bonmentfor a period not exceeding twelve 
" months, and the said spirits have also 
" become liable to forfeiture. (Signed) W. 
*'- G.Dickson. Procureur and Advocate G e- 
" nerai." 

Before the trial began Madhubi one of the 
acGoaed, on the motion of the Crown, was 
diariiaTged under art. 100, of Ord. No. 29, of 
1853) that he . might be taken as a witness 
for the prosecution, A plan of localities and 
of the distillery, with sections of the building 
prepared and verified on oath by J. L* F. Tar- 
get, sworn land surveyor, was put in by the 
Crown. 

After tàe SarfieyoF was in the witness box 
and sworn ^ 

O. CoLiBf , for the defence, maintained that 
a list of witnesses and of documents, to be 
made use of by the Crown, should have been 
served upon the accused, as in the other cases 
before the Court of Assizes. He relied on 
Arts. 43, 51 and 58 of the Criminal Procedure 
Ord, above quoted, and said that he was 
prepared to prove that a proper demand had 
been made, at the Registry, but that no such 
list was to be found tnere; he also stated that , 
in the case o( Galea, who wa« tried before a 
Jury for a misdemeanor, when that was the 
form of procedure, a list of witnesses and 
documents had been served. ^'Counsel admit- 
ted that the practice was adverse to what he 
desired but the practice ought to b3 altered. 
He moved accordingly, th<it the case should 
be delayed. 

DauQLAs answered. The motion even if 
Wall founded, was too late, as the first witness 
was not only "called" but sworA, (above 
Ocdinance Section 52) but the practice, for 
the whole 9 years, since the present form was 
iotrodnced» was in opposition to the motion 
now made, and to the law on the subject, 
This was a misdemeanor merely, not a crime ; 
neither treaaoas nor felony, to which cases 


the provision of the Ordinance Is limited ; a 
mere délit in the sense of the local Peaal 
Code. The point was raised and formally 
determined in the Cise of Alexandre. 

His Honor the Chief Judgb : The point 
must surely have occurred before. 1 shall 
tnke an opportunity of conferring with my 
brethren before I dispose of it. 

His Honor on his return into Court said : 
I have now had an opportunity of mention- 
ning the matter to my brother, Mr Justice 
Bestel, who is at chambers to day. I find from 
the Report of the Registrar of the Court,that 
the practice has invariably been not to furnish 
a list of witnesses and papers, as is done when 
pairties are tried, at the Assizes for crimes. The 
practice is not disputed^ but it is said to be 
a mala praxis which Est Abolenda. But 
it must be observed that the words of Crimi- 
nal Procedure Ordinance, and ordering the 
furnishing of those lists, are precise end limit- 
ed : Cases of treason and felony alone are 
mentioned. At no period in this colony under 
whatever form of procedure, has it been the 
practice, in the cases of délits or misdemea- 
nors, to furnish lists of witnesses and docu- 
ments. Without then alluding to the argu- 
ment that the motion in any view is too late 
we think it proper to decide the matter on its 
merits, that the profession may have a guid 
for tfie future,and the motion must be refused. 

The evidence, in the case, was then proceed- 
ed with, and was of the following description : 

Suspicions being entertained that the reve« 
nue was defrauded at the '* Usine Centrale," 
a large distillery near Mahebourg, the Police 
were on the Witch during the night between 
the 22ad and 23rd of February last. Ttvo 
Superior Officiers, Inspectors Shellam and 
Bell, were stationned about 120 yards from 
the distillery, and 3 constables, at a conside- 
rably less distance^ in another direction aud 
within 30 or 40 yards of the small dwelling 
house, occupied by Robert, one of the parties 
now accused, and who was in chargiof the 
distillery. The distance between the distillery 
and Robert's house was about 70 yards ; all 
the Police were under a covet. The Inspectors 
deposed that, about 1 o'clock in the morning, 
they went to a small hole, ab^ut 4 inches 
square, apparently of old standing, which they 
had detected in the outer baik wall of the 
premises, a few feet above the ground, aui 
that about 18 inches or so within this aperture 
they felt the oad of an open pipe of somewhat 
less than an inch bore. 

These officiers further deposed that a little, 
before 6 o'clock, they observed anlndian(the 
accued Madhub) mount np on the wail of 
the fermenting citeras, which are within a 
f^wfeet of the back wall of the distilleiy, and 
afcer looking around him for a few minute^ 
gradually move 2 wooden buckets, till the 
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vef« opposite tbe apertutje. In tlie tame time 
the diitillery was : opened for the work of the 
day, the witaeaeee beUeyOj by the laapector 
l^ill, who keeps the. keys, and who then arrived 
at the Distillery. Another Inspector Sevele, 
ifEM.iileo présent. He had been previonaly in 
chat|;e« add was there on the n^orning in 
question, voluntarily^for the.purpose of filling 
up some permits. 

JRoberty the aecused^arrived, a few moments 
after the Inspectors, from his bonsei* and 
appears to have been, fior some time, seated, 
reading a nei^spaper, near a sidedoor of the 
premises. Some minutes after the distillery 
was opened, the Police Inspector saw several 
Indians go rapidly round to the back of the 
Distillery, from the front which faces the sea. 
One of them, in light dress, received from the 
Indian ou the wall, one of the buckets appa- 
reatly empty, and immediately introducing a 
white pipe into the aperture in the wall, and 
placing the bucket below it, a liquid was seen 
to. flow into the vessel. When it appeared to 
be full, the Indian took it jip, handed it to 
Madhub, who passed it over the washvats to 
an Indian, on the other side> who immediately 
iEat off, and carried it to tbe house of Robert. 
In the meantime the Indian on thejrall of the 
washvats, handed another bucket to the In* 
diaa standing by the pipe, and thejume, 
operation was repeated with the second bueket. 

As soon as the two ofSeera saw the 3nd 
backet reaeh Boberf s house, they rushed 
from their place of couce»lment« Bell to the 
hole in the outside, William to the inside of 
the Distillery. At the same time, the cons- 
tables, by > preconcerted arrangement, ra n 
straight to Roberts' house. Imiaediately on 
the officers starting. up, the alarm of Police 
was given,aad having to go round by a bridge, 
Shellam and Bell took some time to .arrive at 
the distillery. 

The Indian with the white pipe.ran off and' 
has never been since heard off. Bell, on reach • 
ing the aperture in the wall/ found the pipe 
.within the wall quite.moist with fresh rum; 
Shellam, when near the front door of the 
diitiltery, met Robert wIiq asked '' what ia.the 
matter ? " Shsllam answered : ''we shall see 
that by and bye/' and rushed into the distil* 
lery. Robert then cried out to the Indian on 
the wall, to throw, the buckets into the fer- 
menting vats and de Jaire attention. Both 
buckets were thrown into the vats, one of 
them by the accused Tandrayen, who was the 
person who carried it. 

On entering thé distillery, Shellam found 
thut Hill had gone into the store room^where 
it appears, he had been for some minutes 
j^arising the rum. Levele vpas sitting writing 
at the Ias',/ector's table, and the two persons 
aiCv^inst wliom the charge was not pressed, 
A rf found, with the Indian Husaanee, nenr 
UiC j Jtj, wher;j the spirits are received, at the 


and of tbe worm of the stiU fronting, and sit 
some 15 feet distance from the Inspectors' 
ohair. This tube is opposite the hole in the 
back wall and about 8 feet from the wall 
which is itself from % to 3 feet thick. ShelUm 
found th^ pipe^ the outer orifice of which he 
and JBell had felt over njght, imbedded in 
earth in the inside of the distillery, the inner 
and higher end,: with a stopper, in it, about. 4 
feet from the termination of the worm from, 
which the rum dropped into the receiving tube. 
The pipe smelt of fresh rum, and the gfouud, 
at its inner end was saturated with rum. The 
pipe, was produced in Court. Owing to the 
presence of a piédestal buiit in masonry of .4 
feet in thickness, between the. worm and the 
pipe found in the earth, to establish a direct 
connection between them, a pipe or conduit 
of a particular shape or bend would have been 
required^ Nothing of the kind was found. 
Several jugs or . measures of different sizes 
(the largest holding a gallon) were found near 
the worm, and the accused Narainen was 
engaged in emptying the cask or tube, which 
was about ^ or 1[5 full of rum, and was of the 
capacity oi 85 or 40 gallons. 

The buckets were taken out of tl^e washvats. 
It did not appear that they then smell of rum. 
The .washvats themselves .were emptied the 
next day, Nothing suspicious wss found in 
them. 

When the Police went into Robert's house, 
they found in a bedroom, a wooden water 
tube, with 3(4 gallons of rum in it. The rum 
was tasted by Hill, and found to correspond 
exactly with the rum running from the worm; 
the strength was 24^. ^ell deposed that both 
the rum flowing from the Ivormi and that 
found in Robertas house was tepid, that each 
of the buckets held about 4 gallons ; that he 
saw no preparations in Robert's. Mouse for a 
bath, that he saw a tin bath, lying on its side, 
with jars and pots in it. 

The evidence of Madhub, the accomplice, 
was generally quite corroborative of the state-* 
menta. of the Police; he stated that his station 
in the distillery was at the fermenting vats, 
and .that^when the fermentation did not go on 
well,some of the residne.was in use to be taken 
from thç front of the distillery where it flowed 
off into the vat ; that it was his business to 
attend this, and also, in Robert's absence, to 
fire notice, when the wash was ready for the 
still.This wituess saidthat hehad seen the same 
thing done (carrying of liquid in buckets 
from the aperture in the wall of the Distillery) 
twice before. ** when there was timt/ 
that he never heard Robert give orders to do 
it, and that Robert's words, the morniny; 
when the Police came to the Distillery, werg 
** to stop and pay attention faire attention. 
It was given in evidence, by the Crown, that 
rum, kept for 18 months or so, would proba- 
bly lose 2 or 3 degrees of strength* 
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On the part of the defence it was sworn hj 
Serelie that he was in the DistiUeiy when 
the Police arrited, though his term of 
duty had then eipired ; that he was sitting 
in <be Inspector's chair, writing permits, 
while Tlill was absent Jn the store room. That 
he saw no ram illegaliy drawn off, at the 
worm, though he was within some 3 yards or 
so uf it ; that there was rum running from 
the still, at the time^ as the furnace had been 
lighted, as uaua) an hour or two, before the 
opening of the distillery ; that there were no 
funnels in the distillery which could have been 
nntd for fiadiiig the seeret pipe ; —that the 
rum sometimes runs tepid from such a still, 
but that it is an uccident arising from bad ma- 
nagement. 

One of the two parties, originally charged 
with the offence, but against whom the case 
was abandoned, was called for the defencei 
and depfised that he had been sent to the dis- 
tillery, by the proprietors.to act as accountant, 
and to represent them on the spot ; that 
Hobert had told him in conversation, that he 
jiad a pipe , (J'ai mon tuyau) ; but that the 
>vitness thought he was jokiiig,till be saw the 
^i{>e discovered, on the morning in question, 
^hen he remembered what Robert had said. 

A fen?ale, who had long lived with Robert 
ou very intimate terms, deposed that he had 
got a large cask of rum in 1859,that latterly, 
ai the cask which stood in tho bed room was 
found to be inconvenient and a considerable 
quantity of the rum had been used, the re- 
mainder, was in the beginning of the year, 
emptied by Robert, with the assistance of 
one Minet, into a wooden water tub^ and 
placed in her bed room, and that was the tub 
which the Police had found in Robert's house. 
That it was full to within 4 or 6 inches of the 
top ; that the morning before the Police ar- 
rived, an Indian, who is a general house ser> 
vant, and has no duties positively fiied had 
brought 4 buckets of the residuflm^from the 
distillery, to be mixed with an equal quantity 
of hot water, to make a bath, which she was 
iu the habit of frequently taking ; — that no 
rum came to the house that day ;—^ that she 
had just left the bath when the Fohce arrrved, 
and merely time to put on her dressing govf n ; 
— that the bath she used was the only one in 
tl^* house, that there was no other bath with 
jar» &a. lying in it 

TLis witness spoke to the extravagaot con* 
duct of the witness Madhub, when in jail^ 
whither she had gone to see him, evidencing, 
in her opinion, that he had lost his senses. 

MiKET was examined and confirmed the 
preceding witness's statements as to emptying 
the rum, lirom the cask, into the water tub« 

The manufacturer of the still, nsed at the 
'' Usine centrale '' was called, and stated that 
rum could only be produced by aecideut, in 


sneh a large still, if the furtiéces liad been 
lighted only for lor 1 l|2 honr ; that it the 
rum ran tepid this mnst also have arisen from 
accident^ and bad management. 


•*i 


A permit to Robert to remove a 50 ^Ho«# 
cask of ram, of the strength of ^ff^àtc^à 

14th May 1859, was put in by Mm. 

'I 

L. RouiLLARO for Tandrayen,Narainen and 
Hussanee, argued: There is no evidence what 
ever, against any of the three except Narai- 
nen, and the only evidence against him is 
from an accomplice. 7his is insufficient ( Ar- 
CHBOLn, p. 226.) These IndianB,eyen if they 
had psrticipated in the offence, were mere 
servants, acting in obedience to orders from 
their master ; — they get no personal advan\. 
tage, and they cannot be supposed to know ^ 
any thing 6f the law of the Colony, on euch. 
subjects. 

G. B. Colin, for Robert : The position of 
my client is a hard one ; he has been mined 
by the result of certain law writs ; he is now 
cast off by his employer8,aad being a foreig*» 
ner,it is wished to get quit of him altogether* 
The first charge is that Robert '' aided aihd 
abeiiei '' the Indians. This is what the Crown 
has undertaken to prove. But this implies, 
in the first place, that the contravention was 
committed by the Indians. This has not been 
established. Bj the theory of the Crown, two 
pipes, in additionto the one now on the table, 
must have been required» Yet not one is 
produced. There was plenty of time to have 
secured, at least, one of the buckets, this was 
not done ; and it has not been shewn that 
they even smelt of rum, or were seen to enter 
Robert's house. The notion of one of the* 
witnesses, that the rum found in the distillery 
and in Robert's house whs tepid, and of 
equal temperature is absurd ; rum coming 
from the still is quite cold, it could only get 
heated by radiation and very bad manage- 
ment. 

But even if the Contravention had been 
against the Indians, there was no aidinff atid 
abetting hf Robert; he was sittiu<^ quietl;y 
reading a newspaper. It is said he spoke to 
one of the Indians; end told him to pay st« 
tention. But thi< was quite natural. That 
lodiau was actually performing important 
duties, at the fermenting vat, and it was 
neceesary to give him such orders. If Madhub 
was the right hand man of Robert, in the 
perpetration of the fraud, he moat have 
known of the pipe, but he ssys he did not 
know it was there, and only saw the thing done 
twice. Tlie witneateii on one side, are all 
interested ; on the other, they are speaking 
against their interest. 

Then to as the Count, against Robert,of ha- 
ving rumin his possession illegally, it has not 
been established, even if the buckets entered 
hi9hou!»e; there wnson mm inthev^ mere» 
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iy re&iduum i^rhich was used for a batfa;aii4 
before Shellam.ai:rifedat Bobert's house, there 
was ample time for the female witness to dress, 
after her bath, as she stated, seeing the cons- 
tables did not go into Robert's house, till the 
Police Inspectors arrived there. Then the rum 
ia the* house is honestly accounted for. If 
Robeort» who is a very shrewd person, had 
indeodied any frauds fae would have had a 
new Permit, and would never have relied on 
one of 1859. The fact of the rum havin»: been 
poured from the cask is completely establish- 
ed by the witnesses ; again^on the whole case^ 
if Seveiie^ the Government Officiai, is to be 
believed^ there coul t not have been a contra- 
vention as he was within a few yards of the 
worm, the whole time, and must have seen 
every thing that was done. 

' Even if there were saspicions against Bo- 
bert it is not enough,the Crown must prove his 
guilt. 

BoooLAS answered : the burden of proof 
does nol lie on the Crown. If the rum was 
illegally removed the person on whose premi- 
ses it is found must prove his innocence. 
From the inoeasant frauds practised on the 
revenue, this stringent rule^ contrary to the 
common law, has been found necessary. — The 
present case. has been clearly proved. The Ins 
pectors saw the rum go into Robert's house. It 
is immediately searched andthe only liquid 
found in the hpose was mm, precisely corres- 
ponding with t)&e rum running from the still, in 
strength and in quantity, with what the 2 
buckets held* . 

It is asked, what became of the connecting 
• pipes ? The answer is obvious. The In- 
dian who carried off the. outside one escaped. 
There was ample time to carry the ioside one 
out at the front door, and threw It in the sea 
which is within a few yards of the door. It 
is a mistake to say that there was a Govern- 
ment Inspector looking on all the time. Hill 
the Inspector was in the store room, and 
Sevelie was out of employment of Government , 
and it is BOt likely he will ever be employed 
again» 

The story of the female witness is altoge- 
ther incredible. Five, minutes did not elapse 
till Robert's house was searched by the Police, 
and rixm permiiied in 1859, must have lost its 
strength. The story of emptyiog the remain- 
iu^ of the rum into the water tub may be 
quite true»and yet Robert be guilty of all that 
he is now charged with. The evidence of the 
accomplice M ad bub is corroborated by the 
other witnesses in all p&rticulars. 

JUDGMENT. 

This trial has occupied two days and the 

ase has been argued with more than usual 

^niiety. If the et id^nco of the two Inspectors 

/> Police is to be believed, there seems little 


reason to doubt that a quantity of rum was 
illegally carried off, in buckets, from the 
Usine Centrale on the morning in questiou. 

Their statements as io all that they saw, or 
could see in common, are quite consistent, and 
under the eye of vigilant and experienced 
Counsel nothing was elicited, in cross exami- 
nation, seriously to affect their evidence. 

No doubt, they saw things with the eyes 
of Police men, and as they may share in 
the penalties, if any are inflicted, it is perfect- 
ly reasonable to argue as has been strongly 
done, that they are not altogether free and 
unbiassed witnesses. But making every fair 
and reasonable allowance for the$e peculiari- 
ties of profession or position, enough remains 
to satisfy the Court that the contravention 
was committed, on the morning in questiou. 
The Court would feel itself obliG:ed to arrive at 
this conclusion, even if it had not the evidence 
of Madhub. 

To the statements of an accomplice, more 
particularly when );laced in the peculiar situa- 
tion of this witness, and standing alone and 
unconfirmed by other and better evidence, a 
Court of Justice would pay but little attention, 
but his evidence is in law admissible, and 
unquestionably it agrees with the statements 
of the other witnesses. It is not therefore 
to be altogether thrown aside. 

Two difficulties, in the way of arriving at 
a conclusion of gnilt, have been nrged, by the 
Counsel for Robert. In %b.e first pl&ce it is 
said, if the Crown witnesses, story were true, 
there must have bean a pipe added on the 
inside, of a considerable length and peculiar 
shape. Nothing of the sort was seen and 
there was no opportunity . of concealing it. 
Now it is not absolutely necessary to assume 
the existence of any soch pipe at all. The 
ground at the inside end of the pipe, found 
concealed #u the earth, was saturated with 
rum. It is quite possible that the rum which, 
it is proved, existed in abundance in the re- 
ceiving tub was poured from one of the 4 jugs 
standing at the place, directly into the orifice 
of the pipe, at the sacrifice, no doubt, of part 
of the rum ; but this might account for the 
saturation of the neighbouring floor. Beside;^, 
even if a connecting pipe had been used, it is 
proved that some interval elapsed between the 
alarm being given, that the Police were co- 
ming, and their arrival, and Robert is proved 
to have been then outside of the distillery and 
close to the sea. 

The second diflScnIty was this : How could 
the rum have been put into the pipe while 
Sévelie was quite close to the spot, and saw 
nothing of the kind, liiow Sévelie was seated 
about 6 yards from the vrorro, and engaged in 
writing out permits. \Vitho\it charging him 
• with wilful biindncï^s, th^^re is nothing impos- 
sible iu 8Upp')sing ti:ut the party or parties 
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eug^aged in emptying the ram, at the worm, 
should have put a part of the liquid into the 
pipo, the orifice of which was so near the worm^ 
without' his having perceived it. 

The quantity of rum found in the house 
corresponded exactly with what the two bac- 
kets held, in quality and strength; it was 
idtutical with the new rum running at the 
worm. Had it been the remains of the old rum 
permitted in 1859j its strength could not have 
been so great. 

The Court regrets to be obliged to reject 
the evidence of the female witness^ in all its 
more important particulars. Her position, in 
this case, is in various respect a painful one. 
What bhe and the witness Minet say about 
the rum cask being emptied^in^he beginning 
ot' the year« may be perfectly true, without 
afftct ng the result of the present inquiry, but 
her other statements are in contradiction to 
facts which the Court finds itself compelled 
to credit. 

But it remains to inquire : Is it proved 
that Robert '* aid and abet " in this fraud on 
the Revenue. The Court is of opinion that 
this is also established: The rum was carried 
direct to his house, by the Indians employed 
uiider him, .and put in his tub. When the 
Police arrived he called to these Indians to 
throw the backets in the washvats^a dexterous 
move^but one exceedingly difficult to reconcile 
with innocence. And he had formerly been 
in the habit of boasting that he had hispipe,to 
say the least, a very singular manner of spea- 
king ; but the Court is not inclined to attach 
much importance to this fact. 

In the view of the evidence which the 
Court takes, it must also find the second . 
Count, as far as concerns Kobert^proved. 

Tandrsyen was sworn to, by Inspector 

Slieltam, as the Indian who threw the first of 

, the two buckets in the fermenting vats. Ma- 

dhiib also spoke to being one of the Indians 

who carried the rum. 

The same witness also states that the ac- 
cused Narainen was one of the parties active 
in the matter,andthat the remainiug prisoner^ 
Huasaneee, was the Indian engaged at the 
receiving tub, in the inside. This sort of 
evidence will not do. It is only against the 
first of tl.ese persons, viz : Tandrayen, that 
the Coutt finds sufficient proof for conviction. 

By the late Ord. of 18GI (No. 8) the Court 
!3 authorized to add, when it thinks proper, 
the punishment of imprisonment to fine. This 
Ordinance proceeds on the preamble that : 
• the law for regulating the distillation, and 
compounding of spirits, in this Colony, is 
defective \\\ several particulars, in consequence 
of whi(^h the Government is frequently de 
frauded, ^ilh impunity, of the duties on such 


spirits, and that it is expedient to make tem- 
porary provisions for preventing^ Émch frar:')*, 
pending the consideration of measures ( t' h 
more permanent character." 

. 
In awarding a pnoishraent, the Coi.rt can-- 
not overlook the declarations of the ieg:«'a- 
ture. The sentence of the Court is that rK« 
prisoner Robeit, on the second Count, t tï 
fined, the sum of j6 50 and be imprisoned iw 
14 day9,and on the third.Couut thathe be fined 
the farther sum of j650,and be imprisoned \ut 
the further period of 14 days ; that, on trift 
first Count, the prisoner Tandrayen, who has 
already been in jail for a considerable per '>., 
be fined the sum of .€25 sterling, and be ir.- 
prisoned for the period of 14 days. That th« 
other prisoners be discharged. 

If the fines awarded against the accus'îd 
Robert, are not paid within one calendar 
month, the Court awards the further imt a* 
sonraent of 3 calendar months. If Tandra)eii 
do not pay his fine, within one calendar 
motith, the Court awards against him l\a\ 
calendar month further imprisonment. 

Further the Coiirt dechres the rum f \r d 
in Robert's House to be forfeited to the Crc t .. 
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Navire, — Capitainr kt Propriktairp;» -* 
Fournitures paites au Capitainb,— F*., .m: 

DE LA DEMANDE EN HEM BOl^lWE MENT, — ThA \-. 

DE Abbot sur la Navigation, — Codi, ' 
Commerce. Art. 232: 


Ce/ttî qui a vendu des fournitures au Caj i- 
taine d'un navire, dont les propriétaires ^r 
trouvaient sur les lieux j a droit d'en réclamer 
le prix à ces derniers, hrsquii peut prouvtr 
que ces fournitures ont été, vendues p&ur rnsatje 
du navire» V Article 232 du Code de Commer^ 
ce ne s* applique qu* aux rapports entre Capitui- 
Ties et commettants . 

Les CO 'propriétaires du navire étant débiteurs 
soldidaires des avances qui lui ont été faites^ 
la demande peut être dirigée contre eux, où 
contre chacun d^entre eux. pour la totalité, sans 
égard à leurs parts et portions respectives dan t 
l'entreprise. 

Ship,— Captain and Owners, — Furni- 
tures >tAT;E to the Captain, — Form of De- 
claration, — A3B0T ON Shipping,— Code dr 
Commerce. Art. 232. 


The seller of furnitures to the Captain of a 
shipf whereof the owntrs reside in thé same 
place As entitled to claim the price thereof to 
the said owners, after proving that the saic'- 
furnitures have Seen purchased for the use of 
the ship. Art. 232 of the Code de Commerce 
applies only to dealings between Captain and 
Owners. 
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The io^ikvtMri irf a ship being joini debtor^ 
ùf'th^ aé^anceanuide to the said ship, the pay- 
ement thereof miay be claimed from them, or 
each of them, for the fuU amount , withùut re* 
^^lirdto their Mare and portion in the said ship. 
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• • In this-^uit^ the Pljtintifiii seek to recover, 

frOtuahfe DefendBnts, the owu era of the ship 

histetniafter mentioned, the s-um of <8 750/25 $ 

fti^ ^ Various goods supplied by them, for the 

ti ^* usd of the ship Fatel Monbarrach, from the 

' '- ^^ first of October up to the fourth December 

''1861," aud set forth in an account approved 

&$ correct and signed by Charles Lablache, the 

master of the said vessel, Interest at 12 per- 

'oent, Costs and' arrest in execution axe also 

^l^rayed for. 


.S V. 


'The demand was met : First, by a denial of 
the alleged supplies having been made ; Secou- 
dly, it was arg'ied that, assuming the supplies 
to have been made to the master, for the use 
oi the ship, however, the owners were n6t 
liable, the captain being without so ihority to 
order such supplies^ owing to the presence^on 
the spot,of the owners of the vessel. (See As 
BUTT on Shipping. Page 98, 10th Edition, by 
Siiee. 1854). 

That assuming the rights of a Master to bind 
his owners, it is required of Plaintiffs that 
they should prove the articles supplied to have 
been necessary for the use of the ship. (See 
same author. Page 99, 14.) 

That assuming proof made of the various 
requisites above set forth, the demand should 
have set forth the respective shares of the 
several owners, in the ship, in order to entitle 
them to recover against all the owners, which 
fiot being the case» in this instance, the Plain- 
tiffs are not recti in curid and must therefore 
be noDSttited. 
» 

The reply to these arguments was that any 
one pledging his credit lor supplies; to any 
ahip, wai liable for such supplies. That the 
master, notwithstanding the presence of one 
of the owners of the fehip, on the spot^ bad 
«officient authority to order necessaries for 
the ship and bind the ownors. (See PxaDEa- 
{«i :i>. Droit Comm. Volume 3 page 630.) - 


JUDGMENT. 

On reference to the evidence, we find that 
the supplies, of which the price is demanded., 
bave been made to the Master of the vessel ; 
that those supplies were more or less necrs- 
sary for the use of the ship Fatel Monbar- 
rach, from the first October to fourth J3e- 
cember 1861. A part of those necessaries 
were supplied, before the order given to Plain- 
tiffs by Saboo Sidick, one of the coowiiers of 
the said vessel, whence it has been argued, 
by the Defendants, that the owner's could be 
liable, {if at all) but for that part only of the 
debt contracted by the co-owners of the vessel, 
thro' the medium of one of them, from the 
beginningof; down to the 4th November 1861, 
for the. evidence shews that the visit of Saboo 
Sidick with Lablaehe occured in November 
only. 

This argument necessarily implies that the 
master, at the place of residence of the owners, 
was without authority to bind the owners, if 
true it be, that the latter are liable only for the 
amount of the articles supplied in November 
last, the date of Saboo Sidick*s tisit at Plain* 
tiffs' store. The authority quoted, in support 
of that argument, appear, to acertain extent, 
to militate against it. 

As to thepersonal obligation of the owners 
(says Abbot, under the head o£ '^Mabters' au- 
; thority as to repairs .^nd i^ecessaried, '* Page 
98.) ''I have already stated the nature and 
*' grounds of the owner'a oUlgations^ in the 
case of contracts jpaade by the master, 
for the carriage o^ mecchandigie in their 
'• ship. Their obÛgft^iipn; r in the- e^e of 
*' bis contracts nowainier oonsideratioQ^ is of 
'' the. same naturel .iH>d depends upon the 
** same principles ; for as those relate to the 
'' employment of the ship» so these relate to 
*' the means of employing it; and accordingly 
'' we find the obligation of the owners, in 
'' both cases, laid down in the very same parts 
*' of the Civil Law,and treated under one head. 
^* And as the master in general appears, td 
<' all the world, as the agent of iht owners, in 
" matters relating to the usnal employment 
'* of the. shipf so does he aleo^in matters relat- 
" ing to the means of employing the ship ; the 
" business of fitting out, victualling and 
'^ manning the ship being left wkoUp to his 
"management, in place where the owners do 
** not reside, and have no established agent, 
^^ also even m the place cfthnr own residen- 
" ce. '• 

If we turn to Article 232 of the Commer- 
cial Code of the Colony we read : 

" Le Capitaine, dans le lieu de la demeure 
'^ des propriétaires ou de leurs fondés de pou- 
" voir, ne peut, sans leur autorisation spéciale, 
*' faire travailler au radoub dn bâtitàent, 
'' acheter des voiles, cordages et ^autres choses 
'' pour le b&timent, prendre à cette effet de 
'' Targent sur le corpi du navirei ni fréter le 
♦* navire. '* 
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Iq hiscomiQeniof thin article^ Pardessus 
thus expresses bimaeif. 


" Lorsque l'armateur est absent, et n'a pas 
*' pris la précaution de donner ses pouvoirs à 
'' quelqu'un, il est présumé s'en ^éire rapporté 
'^ au Cfipitaine et l'avoir autoriaé à faire les 
" dépenses qu'il jugerait nécessaireSi même 
** dans le lieu de l'embarquement et avant le 
'* voyage commencé. 

^< Du reste cette distinction n'est impor- 
'' taote que dans les rapports du capitaine et 
" de son commettant : qtuxnt aux personnes 
^'avec qui il aurait traité, l'engagement tifen 
'* est pas moins valable^ puisque la -nature de 
*Vses fonctions proufe qu'il a le droit de les 
'' souscrire, et que, d'un autre côté, \b présence 
'' du commettant ou Persistence de son fondé de 
" pouvoir, sur le lieu, ne peut toujours être 
*< assea connue de ces tiers» pour qu'ils soient 
'' réputés en mauvaise foi." DroU Comm, 
Third Edition, of 1825. P. P. 14 and 15. And 
the reason of this is the same in the English 
and the Colonial h^iw as expounded by Ab« 
BOTT and .PaBtDBssus. 

. ^e bave heard the 'reason of the Frendi 
Commentator, and the ioUowing are those of 
Lord Tendsrden : 

*' His character and sitastion (the Master*^ 
" furnish presumptivfi evidence ^(A antfaority, 
" from the owners, to act for them in the 
" cases, liable indeed to be rebuitedhy proof 
" that they, or some other person, for them, 
*' managed the concern in any particular 
''instance, and that this fact was actually 
known to nxpartieular creditor, or was of 
such genersl notoriety that he cannot 
be supposed to be, because he ought not 
" to have been, ignorant of it, or that 
** they were, by the terms of the con* 
** tract, expressly excluded. (Abbott on Ship- 
'* ping. Same Ed. page 98. end of Section. 2.'' 
None of which hypothesis is to be met within 
this case. Hence, upon the strength of the 
authorities cited, it necessarily follows that 
the Master had, under the eircnmstances of 
this case, authority to bind the owners of the 
ship. 

• The objection that the demand is bad, for 
not having set out the number of ihe shares of 
the Defendants respectively^ is easily removed 
by the fact that there is no ensctment , in our 
Code of Commerce or of the Code of Proce* 
dure Civile, requiring that the Declaration 
against one or more, or the whole,of the-own- 
ers, should set out the interest or share (tf 
the several Defendants in the vessel. 

On reference to CHiTTY'sfiroms of «Déclara» 
tion, against the owner of a vessel, no distinc» 
tion is suggested as necessary, when the action 
is brought against more owners than one. 

On reference to Abbqvt on Sbipping (same 
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Bdition, Page 80.) we read ^^^'if a» %otiou 
be brought against the part jowners, upon 
any contract relating^to the ship, (although 
*' regularly such aotioft should be -bnpi;^fat 
against all jointly, yet if all hre net «ued^the 
Defendants can only avail themselves of tbe 
objection, by plea in abstuent, upon which 
"it would be ordered that the several co ow 
''«ners should be made joint D^endsnts with 
'^ the owner sued.'' (But such an order however 
would be superfluous,in this esse, as there are 
only two owners,and both have been made De- 
fendants) ''Andif they omit to plead such a plea, 
"the Plaintiff will recover his whole demaod, 
** and the Defendant must afterwards call 
'^upoxx the others for contribution. " — And 
farther. Page 81 : " If a tradesman, «who has 
" repaired a «hip, takes from some of the part 
** owners, sums equivalent to their shares, 
'* they will remain responsible for the resi- 
'^due, if not paid by the others, nnless at time 
'' of payment the tcadesman specially agree to 
'' discharge them from all furtb^ demand^ 
*' upon some good cousideration inducing him 
" so to do, auch as payment beforcf the eipii a- 
'^ tion of the usual credit ; or release them 
« by deed, which no prudent man will do with- 
<* out some very strong inducement. In thi^ 
'*respeet,'the law of England differs from "the 
<* eivil law, which gives laa action against «itv 
" one, part owner, upcm a contract maiie \>y 
<' the mMter,'to the fiiU extent of the deessna , 
'' but,in the case of contracts made by the pa rt 
*' owners themselves, holds each to be (^har- 
** geable only in . proportion tb bis^own 8hai'(- 
'* ofthesh^." 

Judgment dMrefor a for. Plaintiffs; Inter c h 
at twe&e per cent. Arrest in exeeutioa. 1 u.- 
piisQiiment not t» exceed. three years , «irid 
costs of suit. 


Siprene Coirt 

Preuve testimoniale en MATisftE db i>om 

MAGES £T INTEKfiTS. 


'Oral raooF m «cattbb of dakaoes. 


Number of Record : 5780. 


GALLANTY and WIFE, Plaintiffs. 

versus 
PELLE6RIN, Défendent. 

Before : 
The Hon. Sir J. £. Remono, 1st P. J; and 
The Hon. N. & Bbstbl, 2nd P. J. 

6. B. Colin, «-Of Couosel for Plaintiffs. 

Plaintiffs' Attorney. 
A. Legall,"— 'Of Counsel for Defendant. 
J. H. AcKROYO, — Defendant's Attorney. 

24th July 1862. 

This is a case wherein the Plaintiffs cUiiiu 
from the Defendant thesam of ^ 12,000, for 
certain damages alleçéd'to bave been tustai^x . 
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td by U^eiBi from the breach of a certain 
a^reemeat^ imder private signatures^ entered 
into between thfmselvea, William Frédérks 
Bonnefiu and Clément Joseph. Bonnefia,, on 
the 27 th Sept. 1Ô59> for several parppses in 
the said agreement setforth ; which agreement 
is, b; the Plaintiffs, alleged to be binding on 
the Défundant PeltegriD, as having sncceeded 
to thaaaid Bonnefin, by purchase of the Es- 
tate B(mn^ Terre in the District of Plaines 
Wilhema> ' 

« 
On the caliinj^ of the cause for. trial, Cobin 
having opened, the case for the Plsiutiffii, was 
about examining his witaesses, in support of 
the several facts in the Declaration setforth, 
when Legale for the Defendant, objected to 
the oral evidence tendered by Cohi». 

Parties were folly heard on this prelimina- 
ry point, and the Cqurt is now called upon to 
decide whether the oral evidence tendered be 
or be not admissible. 

JUDGMENT. 

AiDongst the facts sought to be proved are 
the following, viz : that, in pursuance of the 
agreemi&nt with- Boosefin Brothers, the Plain- 
tiffs, with their consent, took, possession of a 
èertain number of acres of land and planted 
the same with sugar cane8> before the sale, of 
the EiUate .at the bar. 

It is dear that, in order to/asaesa the da- 
mages elaime^, if any, it is absolutely neces- 
sary tbatthif exiëtenee of the facts, givingrise 
to the wrong» a>l> ^^d to have been sustained, 
ihould be pr<)vro ^without which the Plaintiffs 
must fail.' 

Whether, n, ., / ^iich proof, the Defendant 
h to be liable to) < ne wrongs imputed to him, 
i.s a fit point for . ti . i diticassion and eonside • 
ration. 

m 

It istbereforc coubtatTetl.by the Coiirt here, 
taat the-parole evidence tendered be proceeded 
rt^ith. 

CoB^ reserved. 


Bail iMrt 


ÀPPSL d'ITN^ JirOfiJHENT DIT MaOISTRAT Dfi 
DlSTIGX,-r-0RI>ONNAN€£ No. 36 SS 1853^ 

// fewest pas nécessaire que l'acte d'accusa^ 
Von porte, en autre du jour , V heure à laquelle 
le délit a été commis. 

V Appel ne doit porter que tur des points de 
droit. . 

Un avocat peut il souserii"^ un acte d^ Appel? 


AppKAik FK<^»r Conviction» of District 
lilAwiJWîHATK, — Oki>ina/««ck NOi 35 OF 185^. 

Tfn^ Aonr of t/i^ da^ does not refuif^e to be 


stated in the Information under pain of nullity^. 

Appeal lies onlff on points ef law. 

Can the Appeal be competently subscribed by/ 
Couns0l'f 

Number of Record : 145 

RAMQOOLAM, Appellant. 

versus^ ' 
THE aUEEN, Respondent* 

, Before: 
His Honor the Chibf Jvdoe« 

A. LALouETf^» — Of Counsel for Appellants. 
V. Laval, — Appellant's Attorney. 
S. J. De90i«AS| — Of Counsel for Respondent 
J. Bon«H£f^-^Respondentt's Attorney. 

24tk July 1863. 
This was an Appeal from the Judgment of 
tiie District Magistrate of Pamplemousses, 
sitting on the criminal side^ The Appellant 
was charged with having committed^ on the 
10th March last^ a larceny, from one Appajee, 
residing on ^'Les Rochers*^ Estâtes of a collar 
composed of three sovereigns, of one silver 
wrist bangle, and of one silver ohain^ the pro* 
party of the said Appajee. 

The Appellant was convicted: on evidence 
which satisfied the learned Judge below, and 
sentenced, under Article 310 of the Penal 
Code, to six months imprisonment, to pay the 
samof ISs. ofeosts, and, in default of pay- 
ment o£ the said sum^ to three days^ further 
imprisonment. 

■» 
Ramgoolam appealed. 

■ 

Do0OtAs, Substitute Procureur General, 
took a preliminary objection to the regularity 
of the Appeal, namely : that it was noc subs- 
cribed by the Appellant himself in terms of 
the Ordinance No. 32 of 185i2, but merely by 
a learned advocate of this Court. 

Laloxjette answered that the practice 
followed in this case was the usual and custo- 
mary one. 

The Crovtn did not press the . objection, 
but gave warning that if the thing occurred 
again, the point would be followed up. For 
the Appellant it was, inter alia, contended 
that the Information was irregular, in not 
mentioning the hour of the day» at which the 
larceny wa» alleged to have taken place ; that 
this was- material for the defence j that tbe 
Schedule in the Ord., regulating the form of 
the Information, mentioned the hour ; and the 
case otRama vsCThe Queen /"Piston's Reports. 
Yolame 1^ Page 219.) was* referred to.Further 
it was argued that the evidence of guilt was 
iasuffioientto sustain the Conviction. 

DouGiiAs,/or tJ^Q Crown. The only point 
which r^ttires any answer, is the allegation of 
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the waitt of tbe hour in the laformation. The ' 
case relied on has no applietttioa, as there; 
not even the day ma mentidned^ white here 
the complaint is merely that the particulm^ 
hoar of ihe d«y is not stated. The hour msy 
be stBted, bui there is no necessity that it 
should be so. 

His Honor ths Ceiky Judos : The ovi* 
den ce appears cuite sufficient to sustain the 
Conviction, but in these Appeals 4he Snpreme 
Court hfts to deal with points of law only. 
The Schedttie regulating the general form of 
the Intormatione, for what reason I know 
not, mentions a special hour of the day. If 
the Prost ciitor chooses to give a'^spebial hoar, 
well and good, but he could nerer be com- 
pelled to tie h4m.«efâown so rigidly, under 
pain of nullity. If the time is cf the essence 
of the d< fence, as it often may well boi then* 
the Court will cuuse the Prosecutor, during 
the trifil, to bt- very precise in his proof of that 
part of his cms(>. The ease ok' Rama was q,nit6 
different froii» ttie present. 

Appeal di lu^aed with costs^ 

tinprcmfi Court «^ 

— ~^ 

AUBITRRS,- ' IBftS 4RBITBI5S,— -HOMOLOOA^ 

TioN no Vhocbh ViiT^BAL o'E^rEtwisE,— Com'- 

FBTENCB ET ATTKIBCTTONS DU TlERS ABBIT&E, 

— ABt. 1018 '•*' ♦ ïî; ) «î Proc. Cïv. 


Arbitrât 

MOLO>5ATIOtV ' * 

— JURlSD.r ' 
TaiRD> ..KB' 

Proc. 


* ?•" -». 
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îRD ArbiwratoIi^-^Ho^ 

>rt A M Dim OF AEBf TRATION^ 
U ATTRIBUTIONS OF THE 

.' ^ RT. 1018 Code of Civ. 


Ni:*7 ^f "** ^eord : 7160 


' ,/ ; •' v' • ^* 


i)'»f* ' iants*^ 


TheH-^w Nib^f ^'ïH .• -^^ n-^» »'.o ' t. P.JF: and 

The !»or >rî.'.: t ' f ;>.; i l "^i P J. 

A Leoall • ' :f r^ »«p' f> f> .rti^tiff. 

P. E, DE CHAZAL - ^ Min tf? ;» U)-r^y. 

L Arnaud, — of Ccmatjel for I'm ft^ud ants. 
V, IiAVAlî, — DeÉehdaotV Atto< ney. 

84MJ«^1862. 

The raôtfon made in this case, hj Lkoall, 
on behaifof Plaintiff, was to make absolute a' 
Rule Nisi calling upon Defendant to shew 
canve why the Aivard of arbitration, made in 
this matteri by Jacques Bourdin, on the tenth 
October 1859i, should; not be eirecuted a(v 
cording to its from and tenor, with coats 
against the Defendant. 

The ftnle of reference was made by consenti 
and the subject matter of the reference waa i 
^ All matters in* the cause then pending befdre 
the Courts " with power to the asbitratovs^ 
named by the retpeetite parties, to appoint 
any third person^ as umpire, in ease of need» 


A»NAxn>'« in skewing oavtse, objected to the 
issùiog of the " Exequainr ** moted for, un 
seTcral grounds, the main of which, howerer,. 
was the want df oompliance with the following 
provision of Article 1018 o€the Code of Civil 
Procedure, 3d. Section : ^' Si tons les ai^bitrès 
'^ ne «e réunissent pas, le tiers arbitre se pr6« 
'* noncera setil ;.et néanmoins il sera tenn de- 
*^ se conformer à l'un, des avia des autres 
" arbitres. " And that th^ " Tie*s arbitre, " 
bound as lie was, to elect between the contend- 
ing opinions of the two arbitrators, waa, in 
law, bound to adopt the whole opinion of one 
of the arbitrators only, and not a part of the 
opinion of one and part of the opinion of the 
other Arbitrator, aa has been done by the 
umpire in this case. 

The objection is no novelty, as may be 
ascertained on reference to the work of Carrk. 
Proc. Civ. 8rd..Volnmei Qnestrou 8347, name* 
ly ;. ^^ Est* il loisible au tiers arbitre de prendre 
'^ de chaque opioion, ce €^ lui semble devoir 
*' former le fondement de s^, décision ? 

" Nous fondons l'affirmative de cette ques« 
^' tion* sur la grande ràgle d'interprétation 
" consacrée par le droit romain. EtH verba 
" legis hune Aabeani itUelleciumr iamen mens 
'' legislatoris cUiudvidL 

" Le tribunal demandait, dit Mr. Locr^i 
'' comment s'exécuterait la règle qui prescrit 
'* au tiers arbitre de se conformer à l'afis de 
*' l'un- des dear premiers arbitres* Faudrait* il 
" que cette conformité s'établit sur le résultat 
'uprisen' moMe^ ou bien le tiers arbitre pour» 
<« rait»*il adopter l'avis d'un des premiers arbi* 
*^ treS) sur im> point $euiement\ pour adopter 
** Tam de l'autre sur un autre point, àe manière 
''(|ue sa décision, étant toujours conforme 
'* dans les détails^ à l^pinion, soit de l'un, 
** soit de l'autre, il arrivât cependant que, dans 
*' la récapitulation générale, elle différât de 
** toutee-deuœt 

*' Le tribunal pensait que ce dernier seuW 
'^ ment devait prévaloir, surtout daQs Tarbi*** 

'' trage i^al ou forcé. ....•»* Cette- 

'' opinion, ajoute Mr. Locaïc, est tellement 
" certaine qu'on n'a pas cru devoir l'ei primer 
« dni^ le Code. '' 

The main objection against the Exequatur 
prayed for is therefore overruled. 

The other otj^etions, resting on the eiccss 
of power complained of, arising from the 
Arbitrators havine awarded arre^ in execuji 
tion not demanded, and absence of award ou 
all matters in dispute, may be easily disposed 
of, on reference to the terms of the Rule of ■ 
reference in the case. 

The matters referred tQ are :. '^ all matters- 
pending iatiie eause.'^ 

< The Arbitrators were therefore deputed to- 
Mquir»*i»to the merits of the whole cauae^ 
a&d to adjudicate thereupon as the Court 
would have-done^ad not the cause been with. 
drawn from its cogniaancO) by the reference 
pade,^ by consent, hy the parties» 

ïn adjuedioating: on the ease, the Court 
would have to adjudicate on the whole case, 
not only aa to its merits, hut on the mode aiid 
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form of enforcing exeoation of its Judgmentj 
and also on i;be covtii. ' 

The Arbitrators having done no more than 
what the Coort should have had to do, their 
award must therefore -be^ and is accordingly 
upbolden by the Court. 

Theeœeguaiur moved for is therefore grant- 
ed, with costs against Défendante, 

iailraptey «Covrt. 

Concordat,— Faillite,— Ord. No. S8 bb 

Î858. 

Circonstances en vertu desquelles une socUté 

ayant proposé un concordat à ses créan* 

ciers, la Cour, sur le refus des créanciers, 

a déclaré la Société en FaUliie. 

Arranoembnt,— Bawkkuptcy,— Ord. No. 
.'^S OF 1858. 
Circumstances in which a proposed Arrange" 

ment having failed, the Estate was put in 

Bankruptcy. 

ÂRBAHGBMBNT. 

L'ESTRANGB & Co. 

Before: 

His Honor iiie Cribf 9udob. 

Sladb & Banks,— Petitioners' Attoraies. 


28M/ff^l862. 

The Coart, on adjudicating Baufkrupts ^he 
said Petitioners, said : 
This is a Petition for an Arrangement nnder 
the control of theCoart, filed as far back aa 
22od October last. The Balance sheet,ss sworn 
to by the Insolvents, on 3rd December, shews 
debts to the amoant of i8560. 179.45. and an 
apparent excess of Liabilities, over Assets, of 
«27,837.82 c. 

A motion was made io day, on behalf of 
the Insolvents, under Section 161 of the Or* 
dinance, that the Court shoald approre of an 
Arrangement which, it was alleged, had been 
assented to by more than the statutory nom • 
ber of creditors, namely 8i5 of those who had 
proved debts to the amoant of £10. 

The motion was resisted by Mesi H. Cutler 
son and Chambers,of Sheffield, on the ground 
that the statutory amount was not obtained* 
Ifiese parties appeared in the Balance Sheet, 
given in by the Insolvents, as creditors ^o the 
amount ot £60.496,46 ; for that sum they 
lodged an affidavit of Verity bearing : " the 
*^ present claim being profed, witlioutin any 
" way admitting the truth or correctness of 
" the said amonnt, so borne in the Balance 
'* Sheet of the said L'Estrange and Company, 
*' nnder the most ample and express reserfc, 
" on the part of the said Messrs H. Cutler 
'* son and Chambers, of proving for all and 
'' any further sum or ' sums that may be 
'* found due to them, either at present 
*' or hereafter, on the found settlement of 
" accounts, and on the receipt of further 
'* accounts, and documents from England, and 
'* also under the most express and ample 
^ reserves, on the part of the said fi« Cutler 
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^ ^ son and Gha^mbers, of all their rights to 

claim and take all^oods, property, bills or 

other valuable securities, of what kind 
*' soever, belonging to them, that may be in 
^ the custody or possession of the said L'£s- 
^ trange-and Ca, or any -of the members of 
** the firm, or of any other person or persons* 
** and nnder the most ei press and ample 
*^ reserve of claiming payment, by priority 
*^ and preference to all other creditor or 
" creditors, upon the prooeeds of such goods, 
" property, bills or other valuable secorities, 
*' in ease it should turn out that the same 
*' have been sold or in any way disposed of. ** 

The case ass been very often called in 
Const, but parties, firom sickness and other 
causes, not being ready to proceed, at their 
mutual xequest, and on representations of 
the knsgnitude of the real clsim of Messrs. H. 
Cutler son and Chambers, and the difficulty of 
ascertaining its merits, without a tedious 
investigation of Books, documents and figures, 
adjournments .have been granted from time. 
^ On 80th June last, these creditors, nnder 
similar reser?es as before, lodged, supported 
by affidavit, ** «n additional claim " of 
<8 102,974. 72 being, as they stated : '' the 
<' difference between the amount already 
'* proved by them and the amount in which 
^J the claimants are really the creditors of 
'' L'Estrange and Co. '' 

If the deâaf the objecting creditors could 
be taken at g 60. 496, 46, the assent of the 
statutory number of creditors necessary for a 
psivate arrangement would have been obtain- 
ed.; but the position of matters is now entirely 
altered by the latter affidavit. 

The delsy.inthis casé, has alraady been 
very great ; at the present moment the stalu- 
tory amount and number of creditors, foi a 
privste Arrangement, does not exist, and 
parties are not able, or inclined, to make any 
admission to facilitate the progress of the 
cause in the way of arrangement. From 
the discrepancies apparently eiisting in 
the accounts, books and uuderstandins^ of 
parties, from the totally opposite account 
which they giye of the same transactions, 
I no positive evideuoe on which a Court 
could proeeed would be procurable, till the 
close of investigations which would occupy a 
long period of time, and after all the mere 
amount for which these creditors are to vote, 
in the question of private arrangement, would 
be ascertained. Nothing would be fixed but 
the mode of wiuaing up the Estate, and that 
very possibly, even then, by going into bank* 
ruptcy. 

Farther the repugnance thus shewn by some 
of the largest creditors, to assent to any vo* 
luntary arrraugement,*— lest they may thereby 
affect their claims against third psrties, whom 
they hold liable as well as the Messrs. L'Es- 
trange,— is not to be lost sight of* 

The Insolvents will therefore be adjudged 
Bankrupts. 
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SUPRX3IXE CeURT. 


Appel d\in Jugement DU Mastbe. 

. Procédure, — Evidence, — Hypothèque, 
-^m aidant et mandataire, homologa- 

^.Tioy DE XA DÉLIIÎÉRATION d'uîî CoNSjBIL DE 

FAMILLE, — Mineur émancipé, — Mineur 

K31ANCIPÉ POUR FAIRE LE COMMERCE, — ^Exi- 

fïIIlILITÉ DE LA DETTE, RATIFICATION, APRÈS 

LA MAJORITÉ, DES ACTES PASS15S EN MINORI- 
TÉ, — ^Nullités absolue et relative. 
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Ic-^En matière de contestations ^ entre le^s 
créanciers produisant à r Ordre stir une expra- 
jyriationjorcée^ la réclamation des créanciers 
opposants doit se f air e • par noie de demande 
incidente et non par demande principale, 

2o.-^Par la constitution de la Cour Su- 
prême , à Maurice y un Juge en chambre a qua- 
lité pour homdoguer la délibération d'un 
. Conseil de fçmille. 

• , So.^^LorsquSl sera prouvé qucy malgré 
' d^ sérieuses recherches Je titre original ne peut 
èti^e retrou ce y il sera 2>^r^iis d^en prouver le 
contenu par des preuves secondait^es. 

4:0, — Lorsque facte cotistitutif de Vhypo- 
thèque est régulier et formely et fixe le mon- 
tant de la deitCy il n^est pas nécessaire^ pour 
la validité de cet acte, qu^il en existe un pre- 
mier j établissant^ d^^me manière formelle^ 
ï existence de la d^ttOy . 

Qo^'-^En général tous les actes légaux 
qu'une personne peut passer, à moins qu'ils 
ne lui soient stricteyneut personnels^ peuvent 
être également passés par un mandataire de 
son choix ; et le pouvoir de passer de tels 
actes comprend celui de remplir toutes les for- 
fnalités nécessaires pour en assurer Vexécu- 
tion, 

6o. — Lorsqu'un mineur émancipé donne 
pouvoir d'hypothéquer un immeuble, ce pou- 
voir comprend celui de réunir un Conseil de 
famille pour la validité de Fade. 

7o. — Quel ej^et ^ produit la ratification , 
après majoritéy d'un acte passé en minorité, 
relativement à un second acte, passé en ma- 
joritéy avec un tiers, et avant la ratification 
du premier acte "/ » 


Appeal prom a Judgment of the Master. 

Process, — Evidence, — Mortgage, — 
Principal and Agent, — Homologations of 
Family Councils, — Emancipated minor, — 

E^irANClPATD minor IN TRADE, — ExiGIBILITY 

OF DEBT, — ^Ratification, afxbr majority, 


of DEEDS EXECUTED IN MINORITY, — ABSOLUTE 
AND RELATIVE NULLITIES* 


lo, — In all ordinary cases of discussionSy 
asio the rank of mortgages, on the sale price 
of an Estate sold by levy y the ohjeations of 
creditors are received as incidents, by wag of 
excfptiony without the necessity of a sejyarate 
action, 

2o. — Since the institution of the Supreme 
Court of 3fauritius, a Judge of that Court y 
sitting at Chambers, has authority to homolo- 
gate the resolutions of a Family Cou?icil. 

So, — JVhen it is proved that an orighial 
document cannot be found, after a thorough 
searchy seco?tdary evidence will be admitted to 
prove its contents, 

4o. — When the deed of mortgage is regular 
and formal and sets forth the amount, of the 
debty a separate for7nàl writing establishifig 
the amount of the debt is not necessary, 

5o. — Generally, all the lawful acts which a 
person may exercise, unless strictly personal 
to himself, he may authorize an attorney to 
do for him ; and power to do a lawful act 
will include power to perform all the details 
necessary for executing the busi?iess, 

6o, — Where an emancipated mmof gave 
authority to mortgage an Estate, this was held 
to include authority to the attorney to convene 
a Family Council to authorize the proceedings, 

To, — What is the effect of a ratification, 
after majority y of a deed, granted in mino- 
rity y with reference to a deedy granted in ma- 
jority y to a third party y but before the ratifi- 
cation 9 


Number of Records : 7125 and 7126. 
ORIENTAL BANK CORPORATION, 

Appellants. 


VERSUS 


DAVID BARCLAY CHAPMAN, OVE- 
REND GURNEY AND ORS. 

Respondents, 


before 


His Honor the Chief Judge, and 

The Honorable N. G. BESTEL, 2nd P. J. 


S. J Douglas,' — of Counsel for Appellants. 
E. DuviviER,— App^'Uants' Attorney. 


Si 


Hon : H. Kœnig,— ) Of Counsel for Res- 
G. B. Colin,— j 


E. DUCRAY, 

J. PiGXEtUV, — 

A. J. Colin. — 


pondents. 

Respondents' At- 
toniies. 


6th August 1862. 


(See Vol 1. PageitSJ^.J 


This was an Appeal from two judgments of 
the Master, dated 19th July 1861 and 27th 
February 1862, respectively, giving priority to 
the claim of tlie Respondents Overend Gurney 
&"Co, Bill Brokei-s in London, over that of 
the Oriental Bank Corporation, in the DistriT 
bution of the sale price of the Estate " Queen 
Victoria, " in tlie District of Flacq,the pro- 
perty of the late Edvrard Chapman, Merchant 
m Mauritius, and sold, on 6th March 1860, to 
Cliarles Montocchio and others for the sum of 
of $ 380.500. 

The pecuniary amount involved in the case 
is considerable, being nearly £ 70,000, and a 
number of questions have been very fully 
discussed, in the course of an argument which 
la-^ted several days, some of them, if not of 
great novelty, at least of considerable nicety 
and difficulty, having led to great diversity of 
opinion among authors of established reputa- 
tion in France. 

The facts disclosed by the e\ddence, and 
which appear material for the determination 
of ihequestionsargued, maybe stated as follows: 

Edward Chapman, the principal partner of 
tlie firm of Edward Chapman and Co, Mer- 
chants in Mauritius, successors of the firm of 
Edward Chapman, Barclav & Cîo, merchants 
tiiei-e, died in the Colon v, on 24th June 1854. 
Besides the property of '' Queen Victoria, " 
he was the owner of two other large and va- 
luable sugar Estates, in the Island, named 
" Woodjord " and '' Louisa, " and of certain 
other subjects, real and pei-sonal. He left a 
widow, a son, George Henry James MobeiT 
Chapman, a lieutenant in the army, ai^da 
daughter' Mary Goorgina Chapman. Both 
cluldren were in minority. By his will and 
codicil thereto, executed shortly before his 
<leath, viz : on the third and sixth June 1854 
respectively, he left his widow certain special 
provisions, and also his whole real and personal 
ast;i;p,of whichhe had, bylaw, the power of 
disposal. By the local Code, each child had an 
indefeasible right to one third of the father's 
wlîole Estate and effects. The A^idow was 
named executrix under the will. 

On the 7tli August 1854, Mrs. Chapman, by 
judicial act, in terms of Art. 477 of the Civil 


Code, emancipated the two minor cliildren ; 
both being above the age of fifteen years. 

Next day, viz: 8th August 1854, at a 
meeting of a family Council, held before tlur 
Master of the Supreme Court, Mr. Sholto 
James Douglas, Substitute Procureur Gene- 
ral of Mauritius, was appointed Curator to 
the emancipated minoi-a. Mr. Chapmaji's bro- 
ther-in-law, Mr. AthoU Burnett, had b^en 
associated with him as a partner of the firm of 
Edward Chapman & Co., though a formal 
deed of co-partnery was not executed between 
them, till a few days before Chapman's death. 

On 1 1th August 1854, AthoU Burnet being 
about to leave the colony, appointed Robiat 
Glaspole Lancaster, the Manager of the Orien- 
tal Bank, and George Rougier Lagane, Ciiief 
Clerk in the Mercantile Establishment of Ed- 
ward Chapman & Co., (and in case of death or 
incapacity,) Alexander Campbell Macpherson, 
of Port Louis, merchant, his general and 
special attomies in the colony, with tlie most 
ample powers for the management of all his 
affairs, whether personal or connected with 
the firm of Edward Chapman & Co. 

To this power the following parties inter- 
vened, and consented, for all their rights and 
interests, viz : the widow Mrs. Chapman, 
George Chapman, his sister Mary Chapm.in, 
and S. J. Douglas, as Curator for the two 
emancipated minors. 

Mary Chapman, it may be here mentioned, 
died,on 1st September 1854, in minority. By the 
local law, her mother succeeded to one fourth 
of her property, her brother taking the n?- 
maining three fourths. Accordingly it was 
stated, by the Counsel for the Appellants, in 
his argument,that after Miss Chapman's death, 
the succession of Edward Chapman came to 
stand vested in his Widow for five twelfths 
and in his son for seven twelfths. 

On 10th October 1834, the emancipated 
minor, George Chapman, being about to leave 
the colony, granted, as heir both of his late 
father and sister, and with the sanction of his 
Curator, a procuration, in favor of Mr. W. 
Hervey, of Port Louis, and (in his absence; 
James Edward Arbiithnot, conferring very 
ample powers for the management of liis affairs, 
whether these should conccim him personally, 
or the Estate of liis fatlier, or the firm of 
which his father was a Member jointly with 
Mr. Atlioll Burnet, % e the firm of Edward 
Clrapman & Co., which, as already stated, had 
succeeded and come in place of the former 
firm of Edward Chapman, Barclay & Co. 
Special power was given to grant or accept 
all mortgages, to consent to all cessions, 
transfei-s or subrogations, with or without 
giiarantee, and to the inscription of all privi- 
leges or mortgages. 

Of the same date, Mrs Chapman, in her 
own personal nazncj and in her different ca- 
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pacitîes, as exocutrîx anJ legatee of her late 
liusbaad, and as heiress of her daughter, 
granted to tlie samo party (Wm. Ilervey), a 
procuration similar to that given by her son. 

Oil the 5th December 1854, widow Chap- 
man and Georqe Chapman, both represented 
by William Ilorvcy, as aforesaid, with the 
Curator of the minor, presented, by their At- 
torney at law, Henry Hancock Terry, a Peti- 
tion to the Master of this Court, setting forth : 

^^ That at the time of the decease of the 
" late Honorable Edward Chapman he was 
" the head of a mercantile firm, and in part- 
" nership with AthoU Burnett Esquire, trad- 
** ing and carrying on business under the 
" style of Edward Chapman & Co. 

'* The operations of the firm were of con- 
" siderable importance, and its connection 
" very extensive, both in this Colony and in 
" England. 
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*' That the Binrviving partner, Mr Atholl 
Burnett, has left this Colony for England on 
account of the external affairs of the house, 
and that he has conferred his powers of at- 
torney, to represent him, and to act for him 
in this Colony, to George Rougier Lagane, 
Esquire, the chief employé of the firm, and 
Robert Glas|X)ole Lancaster, Esquire, the 
Manager of the Branch of the Oriental 
Bank established in this Colony. 
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That, for the carrying on of the opera- 
" tions of the firm, it has become necessary 
'^ to obtain advances, and that the represen- 
*' tativc of the firm have obtained, for this 
*' purpose, from the Oriental Bank, the assis- 
*^ tance they have required. 
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^^ That it is of public notoriety that the 
situation of affairs, in general, in this Colo- 
*' ny, is, at present, a difficult one, in conse- 
** quence of the great accumulation of colonial 
^' product, of the reduction of prices, and 
" even of the extreme difficulty in now effect- 
" ing sales. 

*' That it is consequently indisijensable 
" that an assistance to the finn be continued ; 
'* that the Oriental Bank is disposed to con- 
** tinue that which it has aheady given, pro- 
*' ^dded sufficient security, by mortgages, 
" against certain of the Estates of the late 
** Edward Chapman, be handed to the B<ink. 

" That this condition, required by the Bank, 
*' is perfectly fair and just, and that the par- 
*^ ties interesUîd have no objection to consent 
*" to it, but that George Ilonry James Mo- 
'* berj' Chapman, being still but an emanci- 
" pated mincn-, he cannot concur in granting 
^^ the mortgages, wthout being authorized so 
" to do by the advice of a family Council. 

'* That your Petitioners, therefore, respect- 
** fully request your Honor may be pleased to 
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fix a day, for the meeting before your Honor, 
of a family Council of the emancipated mi- 
nor aforesîiid, for the purpose of authorizing 
him, the said emancipated minor, to concur, 
with the assistance of his Curator, in con- 
ferring the mortgage, in favor of tlie Orien- 
tal Bank, to the amount of twenty thousand 
pounds sterling, or one hundred thousnnd 
dollars, against the Estates Qneen Victoria, 
IVoodfordy and Louisa, or against any 
other Estates, if necessary, in order to se- 
cure the reimbursement of the advances 
which tlie Oriental Bank has already niad(i, 
or may hereafter make to the firm of Ed- 
ward Chapman & Co.'* 


On the same date, viz: fifth December 
1854, the same parties, in like manner, pre- 
sented .another Petition to the Master, setting 
forth : 

" That Mr Ernest licclésrio was a pail 
" owner of the Estate known by the name of 
" *^ La Grand* Baie^'' whiich he has since 
^' purchased in totality, upon the sale thereof 

*' per licitationem,^^ between hinuself and 
" the other co-proprietors, 

*^ That he was likewise a part owner for 
" one twelfth of another Estate known by 
" the name of Mont MascaL 
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" That the commercial firm of Chapman 
and Barclay was charged with the affairs, 
** and with commission, of the two Estates 
" La Grand Baie, and of Mont Mascal, and 
" were creditors thereof to die amount of 
sums of considerable importance. 
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" That Mr Ernest Iicclézio having become 
proprietor of the whole of La Gra?id Baie 
Estate, was charged with the settlement, 
with Messrs. Chapman and Barclay, for the 
payment of their claims against the Estate. 
He did so effect such payment and, more- 
over paid, over and above the price of his 
purchase, a sum of ten thousand and twenty 
six dollars and eighty cents of a dollar, 
wliich Messrs. Chapman and Barclay had 
})romi8ed and had bound themselves to re- 
imburse, as soon as they would 1x5 paid thfi 
full amount of their claims, against the 
Mont Mascal Estate, with interest at the 
rate of six per cent per annum. 

*' That the firm of Edward Chapman and 
Barclay has ceased to exist, and Mr. Edward 
Chapman, remaining sole liquidator thereof, 
and having become subsequently sole owner 
of his Estates, purchased that portion of the 
Mont A/asnal Estate, which had belonged to 
the Chauvct Bankruptcy, and to the widow 
Blaize, and had treated for the purchase of 
that portion which belonged to Mr. Adolphe 
Autard de Bragard and also of that which 
belonged co Mr. Ernest Leclézio. 


" Tliat the sales of these divers portions 
*' were made in liquidation of the claim of 
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*' the firm Chapman and Barclay, against the 
" Mont Maseal Estate, which gave conse- 
*' quently rise to the exercise of Mr. Ernest 
'' Ijcelézio's right to claim payment, in prin- 
'• pal and interest, of the sum often thousand 
*' and sevcnt)' six dollars and eighty cents of a 
*' dollar above mentioned. 




" That Mr. Chapman had agreed, with Mr. 
Leclézio, upon the mode of settlement of 
this claim, amounting in principal and in- 
terest up to twenty fifth December 1852, 
to. the sum of 1 17,122. Ï6(^ of which 
$10,076 80^ was for the principal above 
mentioned, and $7045. 86^ for interest, at 
the rate of six per cent per annum, up to 
the said twenty fifth December 1852, 


" That the payment of the aforesaid sum of 
*^ $17,122. 16g^, agreed upon and fixed to be 
5* into six equal terms of $2853. 69 J (^, each pa- 
*' yable from year to year, from the 25th of 
** December 1860, with interest as the rate of 
*• 6 per cent payable every year. 




" The payment of the above sum was to 
be guaranteed by a mortgage against the 
portion purchased by Mr. Edward Chapman, 
from Mr. Ernest Lecleasio, against that pur- 
chased from the Chauvet Bîinkniptoy, and 
from the Widow Blaize, and also against - 
that which Mr. Chapman had purchased 
from Mr. Adolphe Au tard de Bragard, and 
agaiuj^t that which he had the iiitei^tion 
of purchasing from Mr, Guibert, 


" The above purchase likewise made in li- 
quidation of the claims of Messrs Chapman 
and Barclay against the said portions. All 
*^ the above stipulations^ almough agreed 
upon between parties, had not been finally 
put en règle when the death of Mr, Chap- 
man took place, • 
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** His representatives are now willing and 
^^ have an interest to bring the matter to 
*^ a close, but George Henry James Mobery 
" Chapman, being still but an emancipated 
*' minor, camiot conctir in the deeds of sale and 
** in the mortgage in question without the 
'* authority of a Family Council, 

*^ Your petitioners, in consequence, request 
that Your Honor may be pleased to fix a 
day for the meeting of a Family Council 
of the emancipated minor, George Hciury 
James Mobery Chapman, for the purjiose 
of deliberating upon the object of the pre- 
sent Petition, ana authorizing him to con- 
cur, with the assistance of his Curator, in 
the deeds of sale and the grant of Mortgage 
mentioned and explained as aforesaid. 
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On the day fixed by the Master, viz : the 
.8th December thereafter, a Family Council 
was held, for the purposes set forth in the first 
of the above aj)plications, all the parties 
present, (six in number) unanimously de- 
clared that thev Avere of opinion, ** that the said 
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emancipated minor should be authorized to 
** concur, with the assistance of his Curator, 
" in conferring tlie mortgages, in favor of the 
" Oriental Bank, to the amount of £î30.00() 
" or $ 100,000, against the Estates Queai 
Victoria, Woodford and Lovisa, or agaiuî^t 
any other Estates, if necessary, in order to se- 
*' cure the reimbursement of the advances which 
^* the Oriental Bank has alreadv mitde, or may 
^^ hereafter make, to the firm of Edward Chap- 
*' man & Co., as mentioned in the Petition 
^^ tibove recited, and to which, reference is 
^* made for the present authori^tion. 

The same parties so met in Family Council, 
with repect to the 2d of thé above Petitions, 
unanimously declared " that they are of 
* opinion that thç said emancipated minor 
*^ should bo authorized to concur, with the aS' 
sistancc of his Curator, in the deeds of sale, 
and the grant of mortgage relative to the 
" Mont Muscat Estate. 
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On the 18th December thereafter, two ProO" 
cipcs were filed, by the said Henry Hancock 
Terry, at the Chambers of the Honorable Sir 
J. E. Rémono, First Puisne Judge of the 
Supreme Court. The first of these was in 
the folloAving terms \ 

^^ tiv the Matter of i 

^•' Mary Jane Burnett, the widow of the 
^' late the Honorable Edward Chapman, and 
George Henry James Mobery Chapman, 
an emancipated minor, and Sholto James 
Douglas^ Esquire, the Curator to his eman- 
'^ cipation, 

*^ Prœcipe for a Judge's Order to approve 
^* and confirm a deliberation of the Family 
" Council of the emancipated minor George 
** Heiu"y James Mobery Chapman, assembled 
'* before the Mîister of this Court, on the 8th 
*• December instant, (1854) for the purpose 
*^ of authorizing the said minor to concur, 
** with the assistance of his Curator, in con- 
■' fisrring the mortgages therein described, in 
•^ favor of the Oriental Bank, 

^' Port-Louis, 18th December 1854. 

(Signed) " Henry H, Terry, 

^^ A^tomev for Applicants." 

On the back of the said Prœcipe is written, 
in the hand, since deceased, of the clerk of 
Sir Edouard Rémono, these words : " Prœcipe 
« 19 Xbre 1854. Ordre No. 916." 

The second Prœcipe was in these terms : 

'* In the Matter of ; 

*' Mary Jane Burnett, the widow of the late 
*^ the Honerable Edward Chapman ; George 
'* Henry James Mob^fy Chapman, an eman- 
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*' cipatcd minor, and Sholto James Douglas, 
*' lisq., the Curator to liis emancipation. 
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*^ Prœcipe for a Judge's Order to approve 
and confirm a delil)eration of the Family 
Council of the emancipated minor Geoi^e 
Henry James Mobery Chapman, assem- 
bled before the Master of this Court, on the 
eighth December instant, (1854) foi* the 
purpose of authorizing the said minor to 
concur, with the assitsstance of his Curator, 
in the deeds for the purchase of a portion 
of the Mount Mascal Estate, and to grant a 
mortffagre a^rainst the said Mount Mascal 
Estate, as related ^in the delibeKition of the 
Family Council aforesaid. 


^^ Port-Louis, Mauritius, 18th December 1854. 
(Signed) *' Henry H. Terry. 

For the Applicants. 
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On tUe back of the said prœcipe is written : 

'• Prœcipe, 19tli X brc. i54. Ordre No. 
915. '• 

In the '' Ordre Book *' of Sir J. E. Rémono, 
kept at the period in question, the following 
entries appear in a tabular form : 
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In a detailed Statement, given by tlie 
Oriental Bank, it is said that the position of 
the debt, due to it by Messrs. Edward Chap- 
man and Company, on the 28rd December 
1854, was as follows : 

Over drawn Current Deposit 

Account , $ e5l,G94. IS 

Bills Discoimted Cunent $ 50,457. U 

Ijoan account, or advances 
against Sugar $141,978. 09 

$244,129. 32 

What is called " the Current Deposit Ac- 
count " commences on 26th October ^853 
and ends ^n the above date of 24th December 
1854, and shews operations to the amount of 
$ 808,014. 74. ^ 

The portion of the account '^ Bills Dis- 
counted ^' current, bears the following title : * 

" Messrs. Edward Chapman & Co., in ae- 
^^ count with the Oriental Bank Corporation, 
'^ for Bills discounted, upon which they were 
" drawers, acceptors or endorsers, current or 
" remaining due at 23rd December 1854. " 

The Loan account is entitled : *^ Loan Ac- 
count, or advances against produce, &a." 

*^ Messrs. Edward Chapman and Co. in ac- 
count with the Oriental Bank Corporation." 

The first entry bears the date of Dec. lOtli 
1852, and the last that of 15th Dec. 1854. 

On the 23rd Dec. 1854, the said William 
Hervey, as representing Mrs. Chapman 
and George Chapman, as above stated, gian- 
ted, along with the Curator of the latter, a 
Mortgage in favor of the Oriental Bank, on 
the Estates " Queen Victoria/^ " Woodford' 
and '* Louisa^ " for the sum of £ 20,000 or 
$ 100,000, on the nsarrative that : 

" The Commercial Firm of Edward Chap- 
man & Co. is indebted to the Oriental Bank 
Corporation, to a verj- large ajnount, for négo- 
ciable effects subscribed or endorsed by the 
said Firm, and other advances, c xceeding in 
the whole £ 20,000. The Oriental Bank 
Corporation having required a sccuritj' being 
given, by a Mortgage, the representatives of 
the late Mr. Chapman could not but accede 
to that demand, and declared they were ready 
to give the mortgage upon the Estates being 
the pro])erty of the late Edward Chapman 
personally. 

*'And the minor Chapman being but eman- 
cipated, was obliged to have recourse to a fa- 
mily Council for the necessary authorization, 
t£) concur in the grant of the Mortgage in ques- 
tion, which necessary authorization was given 
fts hereinbefore related. 

*'Now therefore, and in order to secure to the 
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Oriental Bank Corporation the reimbursement 
of all suniîS already due and owing to the said 
Bank, on whalsaover account, by the firm of 
Edward Chapman & Co. 

"Tlio Widow Chapman, actînjî as the execu- 
trix and Icoatce of her late husband, and as 
heir of lier late daughter and represented as 
aforesaid- 

"Goorge Henry James Mohery Chapman, 
also actin:^ and represented as aforesaid, and 
Sholto James Douglas, as ('urator upon the 
emancipation of the said George Henry James 
Mobery Chapman. 

•*Declare,by these presents, that they mort- 
gage, to the amount of £ 20,009, or $100,000, 
the above named Estate Quee7i Victoria, 
Wood/ordy and Louiisa,''^ 

The deed recite* the Family Council held 
before the Master, on 8th December 1854, but 
»ays nothing of any homologation by the Court 
or by any Judge thereof. 

On 29th March 1855, this Mortgage was 
inscribed in the Registers on the 27th Dec. 
1854. 

On 29th March 1855, by a deed at London, 
Mrs. Chapman, George Chapman (then of 
age) and AthoU Burnett, on the recital of the 
different capacities of the said Mrs. Chapman 
and George Chapman, and that they, with the 
said Atholl Burnett, were severally seized and 
concerned in the several plantations, in Mau- 
ritius, known by the names Queen Victoria , 
&a., did nominate the said Atholl Burnett who 
was about to proceed to Mauritius, their at- 
torney, with very ample power to act for them 
in all their affairs in that Island, to receive 
and pay debts, to sue for them, to sell, ex- 
change or mortgage any part of the said lands 
or plantations, to receive payment of such 
sums as he shall accept, in satisfaction of the 
claims of the said Widow Chapman and 
George Chapman, in any capacity, to enter 
into arbitrations regarding matters in which 
they may be concerned, to talîe possession of 
all the I^tates and property in tluî Island, be- 
longing to them, to pay of all claims and de- 
mands which the said Mrs. Chapman or George 
Cha])mau might have on the Estates, if that 
should be thought proper, to assume partners 
for the management of the Estates, &a., &a. 

On the 8th May 1855, a deed af agreement 
was entered into, in l^ondon, between Mrs. 
(yhapmaii and George Chapman, as sole re- 
presentatives of the succession of the late 
Kdward Chapman, of the first ])art ; Atholl 
Burnett, as sole surviving I\Ienibcr of the 
Counnercial firm of Edward C^hapman & Co., 
of the next part ; R. M. Laifan, Captain in 
the Koyal Artillery of the next part, and Da- 
vid Barclay Chapman, banker, in Eondon, 
acting in his own personal iianu^, as well as 
in the name and for the Commercial firm of 


Overend Gurney & Co. By tbis deed, Mr?». 
Chapman, (then Mrs. Mc. Pherson,) Henry 
Chapman and R. M. Laffan, acknowh^dgfd 
themselves to be debtors of the said D. H. 
Chapman, for himself uiid as acting for the said 
firm of Overend Gmijey (5c Co., of the sum of 
£G.v,090* 18. 2, as on the first January 1850, 
and charged and hypothecated, i'or payment 
of the said sum, the Estates of " Queen Vic- 
toria,^^ " IVoodfordy^ " Louisa,^^ and two 
third of Mo7it Clascal in this Ishmd, 

On tliis arrangement, formal inscription of 
mortgage was made, on 11th November 1857. 

Tlie Oriental Bank docs not dispute tlie bo?ia 
fides of this arrangement or the regidarity of 
the mortgage following thereon, but it urges 
that its own mortgage, being imterior in datcj 
and inscription, must be first collocated on 
the sale price of the Estate, according to the 
fixed law of the Colony. 

On the 11th August 1855, Mrs. Chapman, 
then by a second man'iage Mrs. Mc. Pherson, 
(along with her husband Dr. Mc Pherson,) 
on the recital of the will of Edward Chapman 
and other deeds, (by one of which she 
had agreed to release her whole interest in 
the Estate of her first husband, on his Estate 
beting charged with the payment to her of 
the yearly sum of £600, and of the sum of 
£5000 convenanted to be paid to her by her 
marriage contract with him,) appointed Mr. 
James Canonville, and if he should decline to 
act, Mr. A. C. Mc Pherson, of Port Louis, to 
be her attornies in Mauritius, in reference to 
the payment of the said £600, and to act for 
her in the afixiirs of the said Edwanl Chap- 
man in Mauritius generally, with special 
po^vers to recover debts and dispose of proper- 
ty, to sue, to recover payment of monies, to set- 
tle all accounts with the Estate of Edward 
Chapman, or any other person , to enter into 
compromises or arbitrations, and to do all 
other things, in the afiairs of the said grant- 
ors of the deed, as if they were personally pre- 
sent, &a., &a. 

On the 16th November 1855^ by a regu- 
lar notarial deed, to which the said Atholl 
Burnett and James Canonville^ on the one 
part, and James Edward Arbuthnot, repre- 
senting the Oriental Bank Corporation, on 
the other, were parties, it was agreed that a 
mortgage should be granted, and a mortgage 
was granted, in favor of the said Bank, on 
the Estates Queen Victoria, Louisa, Wood- 
ford, and other subjects, for the sum of 
$177,159, 34(f. The deed bears that the 
said Atholl Burnet acted : 

*' lo. An nom et comme seul membre sur- 
" vivant de la maison de Connnerce établie 
" en cette Colonie sous la raison sociale Ed- 
*' ward Chapman & Co. 
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'^ 2o. Au nom et comme mandataire de Mr. 
George Henry James Mobery Chapman, 
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** Lii?utenant au cinqiiîùmc Régiment de Sa 
*- Majesté, aux tenues d'une proriuration en 
** date, à Londres, du rio Mars dernier. (1855.) 

^' Monsieur James Canonville, néjçocîant, 
** demeurant en cette ville du Fort Louis. 


*' Agissant au nom et comme mandataire, 
en cette colonie, de Madame Mary Jane 
lîumott, veuve en premières noces, de THo- 
norablc Edward Chapman, en son vivant 
négociant et membre du Conseil du Gou- 
vernement de cette Ile, et actuellement 
/ipouso, en secondes noces, de Mr. Enéas 
MacTciutosk Macpherson, chîruT«;icn dYtat 
Major, demeiurant tous deux à Cheltenham, 
diins le Comté de Gloucester, aux tonnes 
d'une procuration datée du 1 1 Août dernier." 
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" Agissant, la dite dame Veuve Chapman, 
''* actuellement épouse de M. Mac Pherson, 
** connne exécutrice testamentaire et léc^ataire 
*' du dit feu Sieur Edward Chapman, son ])re- 
" micr mari, aux termes du testament olo- 
*^ t;ïaphe de ce dernier, en date des S et 5 
" Juin 1854, enregistré et dé}X)sé pour minute 
au dit M(\ Guimbeau,run dos notaires s>()ils- 
* sij^iés, par acte devant lui et son collè;^ue, 
*• en date du 5 Juillet de la même année, en- 
*' registre Registre A. 108 No. 8862. " 
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" Et,en outre,comrae héritière de Mademoi- 
selle Mary Georgina Chapnuin, sa fille, dé- 
cédée après son père." 


*' Et M. George Henry James Mohcry 
*' (Uiapman, comme héritier de son père et 
*^ do sa sœur. " 

Eiiêemhle d'une part. 

" Monsieur James Edward Arbuthnot, né- 
" gociant, demeurant en cette ville du Port 
*' Louis ; agissant pour et au nom de la Cor- 
*^ poration existant à Londres sous le nom de 
** '* The Oriental Bank Corporation," dont il 
" est administrateur, autrement dit " Mana- 
^' ger " de la branche établie à Tlle Mau- 
" rice. " 


« 


D^autre part. 


»9 


'* Lesquels, avant d'en venir à l'affectation 
'• hypothécaire qui fait l'objet des présentes, 
" ont préliminaireinent expoaé ce qui suit: " 


*' lia maison de commerce Edward Chap- 
*' man and Co., et les représentants de feu 
" l'Honorable lîklward C'hapman sont, par 
" suite de billets à ordre, elicts de commerce 
" souscrits ou endossés par eiix, et pour ba- 
** lance de coni])te couvant, indépeiulamment 
*^ du montant de toutes lettres de change, tirées 
" par la maison de commerce Edward (>hap- 
" man and C^o., et (iont la susdite [>anque 
pourrait être porteur, débiteurs envers la 
Corporation de la Jîanque Orientale d'une 
sonnnc qui, en capital et intérêts, s'élève, 
valeur du 8 Novembre courant (1855) à 
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$177.5»59, 84 (f, ainsi qu'il résulte d'un 
compte établi entre parties, sous la date 
du dit jour, et dont l'original est demeuré 
'* annexé à la minute de l'acte de transport 
ci-après relaté. '* 
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The deed goes on to state that, in guarantee 
of the full payment of the said debt, Messrs. 
Edward Chapman & Co., and the re])resenta- 
tives of Edward Chapman had, of the same 
date, assigned to the Bank the sutu off, 70.(>()0. 
66 i owing: by Mr. C. A. Mollière and Made. 
P. L. Mollière, (who were inter^^t^ning parties 
to the deed, ) and also granted a separate 
transport, of the same date, to carry out tlie 
arrangement, being the balance of the price 
of certain immoveable properties, sold to the 
said parties by Messrs. Chapman and Barclay 
and Barclay Brotlv^rs & (yo. The deed goes 
on to state that, on condition of the said 
assignment, and the other conditions stipuln- 
tcd, the Bî^nk had agreed to grant dolay for 
papnent of the said debt, to certain dates 
therein mentioned. 

By an Indenture, dated at London 7th ^lay 
1855, the sole and exclusive control, manage- 
ment and (Us|)osition of the Estates and pro- 
perties of Edward Chapman and Edward 
ChapmaTi & Co., in Mauritius, were vested in 
Kohert Michael J^affan, Captain in the Royal 
Enofineers. Bv Indenture, dated 8th May 
1857, he appointed the said AthoU Burnett to 
be his attorney in the Island of Mauritius, 
for the management and cultivation of the 
Estates, and for the management of all affairs 
therewith connected, witli ample powers of 
gi'anting mortgages for carrying on the Esta- 
tes, to receive and pay money, to sue and 
submit to arbitrations, <S:a, and generally to 
act in the entire management and conduct of 
all the affairs and concerns of every kind and 
description in any manner relating to or con- 
nected witli the said Estates and pToperti(^s, 
and the mawagement and cidtivatlon thereof, 
and to use and pursue all such ways and 
means, and make, do and execute all such acts, 
matters and thing's, as may bo req;iisite or 
expedient for that purpose, and for the execu- 
ting, caiTying out and effectuating all the 
powers, pro\'isions, clauses, conditions and 
stipulations of the hereinbefore in part recited 
Indenture of the 7th May 1855, and every 
matter, caxise and thing in any wise relating 
thereto ^' as fully and effectually, to all intents 
*^ and purposes, as I, the said Robert ^licliacl 
" Laffan, could or might do if personally 
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By notarial deed, dated 23rd November 
1857, Sholto James Douolas, Substitute Pro- 
cureur and Advocate General of Mauritius, 
was conjoined with the said Atholl Bxirnett, 
bv the said Robert Michael Laffan, as attornev 
for the management and cultivation of 
the Estates. 

On the Ist December 1851, certain arran- 
gemeTits were entered into, between the Orien- 
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tul Bank, of the first part, the said R. M. 
Laffan, in his capacity aforesaid, aqd repre- 
sented by the said Atholl lîiimett and Sliolto 
James Dou;;las, of the 2nd part, and the said 
C. A. Mollieres and Mrs. P. L. Mollières, of 
the Srd part. These arrangements are evi- 
denced by a notarial deed of that date. The 
deed recites the 2nd Mortjijajje which had 
been gianted in favor of that Bank, by the re- 
presentatives of the late Edward Chapman, 
the Transport, by the Mollières in favor of 
the Bank, certain legal proceedings which 
had been taken by the Bank, and other par- 
ties, for the protection of their rights, and 
then it is said : " Dans le but de mettre fin à 
tons ces procès, les parties sns-nommées ont 
arrêté ce qni s\nt : Monsieur Charles Adrien 
Mollières et Madame Paul Lisis Mollières 
*^ déclarent donner main levée pure et simple 
de l'opposition fonnée par eux aux pour- 
suites en expropriation forcée des biens 
" «« Virginia " et " Fantaisie,*^ commencées 
par l'Oriental Bank Corporation, renoncer 
à la demande en nullité, tant des dites pour- 
suites, que des contrats du 16 Novembre 
1855, précités, introduite par eux, suivant 
*' Déclaration en date du 21 Mars 1859, sous 
^' la constitution de Me Eugène Leclézio, en- 
registrée au R. A. 118 No. 2429, et accepter 
purement et simplement le transpoi-t en ga- 
rantie fait à 'la dite Corporation, par la 
maison E. Chapman & Co., et les représen- 
tans de Monsieur Edward Chapman, sui- 
vant acte au rapport de Me Guimbeau, en 
*' date du 16 Novembre 1855, ainsi qu'il est 
*^ dit ci-dessus. " 


*' Monsieur Laffan, de son côté, déclare en 
** tant que de besoin, accepter et ratifier le 
" dit acte de transport et tous les autres actes 
*' faits avec la dite Corporation, par Mr. 
*' Atholl Burnett, comme membre survivant 
** de la maison E. Chapman & Co., et comme 
*' mandataire de Mr. George Henry James 
** Mobery Chapman, et par Mr. James Ca- 
*^ nonville, comme mandataire de Mme. Vve 
** Edward Chapman, épouse en secondes noces 
^* de Ml. Enéas Makintosh Macpherson, re- 
*' lativement à la créance de la dite Corpora- 
*^ ration sur Mr. Edward Cliapman & Messrs. 
" E. Chapman & Co., voulant le dit Sieur 
" Lafian que les dits actes, sans aucune ex- 
'* ception ni réser>e, aient leur plein et entier 
" effet, et reconnaissant que les dits actes 
" ainsi que les obligations y contenues, ont 
" été en partie exécutés par lui, dit Sieur 
" Laffan, en ses qualités susmentionnées, de 
" façon que la créance de la dite CorjK»ration, 
" qui était originairement de $177,159. Si(^ 
" se trouve actuellement réduite à la somme 
'' de JG9,4(i7 90(?, valeur du 15 Janvier 
** 1859, sauf erreur ou omission." 


The Bank, reserving all its other rights and 
securities, in payment of the debt due by Ed- 
ward Clùipman, ccmsented to extend the term 
of paym(»nt of the obligation of the Mollières, 
which had been assigned to it in guarantee. 




The deed then contained the following clau* 
ses r 

** Aux présentes soiit intervenus Mr, 
** George Henry James Mobory Chapman^ 
'* agissant tant comme fils et héritier du feu 
" Sr. Edward Chapman,, que comme héritier 
*^ de sa sœur Mlle, Marie Georgina Chapman, 
** et, encore comme cessionnaircs, conjointe- 
" ment avec Mr. Robert Michael Laffan, des 
'• droits de la maison E. Chapman & Co., et 
des représentants de la succession de Mr, 
Ed : Chapman ; le dit Sieur George Hen- 
ry James Mobery Chapman représenté à 
Maurice par Mr. Sholto James Douglas^ 
" Substitut du Procureur Général, demeurant 
" au Port Louis, suivant acte au rapport de 
" Me. Guimbeau et son collègue notaires, en 
" date du 1er Avril 1859, enregistré au R. A, 
*' 118 No. 3921, contenant substitution par 
" Mr. Atholl Burnett à Mr. Sholto Jame* 
" Douglas, des pouvoirs à lui donnés par le 
" Sieur Chapman, par acte passé à Londres, 
" sous la date du 29 Mars 1853, déposé en 
" rétude du dit Me. Guimbeau, suivant acta 
*' au rapport du dit Me. Guimbeau et son 
collègue notaires, en date du 24 Septembre 
1855, le tout enregistré au R. A. 112 Nos. 
'' 2420 & 2421. 

" Et Made. Mary Jane Burnett, veuve en 
premières noces de Mr. Edward Chapman , 
et actuellement épouse en secondes noces de 
de Mr. Enéas Makintosh Macpherson, et de 
ce dernier dûment autorisée, agissant la 
dite dame tant en son nom personnel que 
comme héritière de sa fille,' Mlle. Georgina 
Chapman, les dits Sr. et l>e. Macpherson, 
représentés à Maurice par Mr. Alexander 
Campbell Macpherson, propriétaire planteur, 
demeurant au quartier du Grand Port, en 
vertu d'un acte en date, â Rochester, dan» 
le comté de Kent, du 18 Novembre 1857, 
lequel acte sera déposé dans l'étude de 
Me. Guimbeau notaire, enregistré. 
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" Lesquels, après avoir pria communication 
des conventions qui précèdent, déclarent le» 
avoir pour agréables et renoncer purement 
et simplement à toutes demandes ou action» 
tendant à faire prononcer la nullité, tant de 
roblîgation avec affectation hypothécaire, 
souscrite au profit de l'Oriental Bank Cor- 
poration, que du transport fiiit à la dite 
Oriental Bank Corporation le 16 Novembre 
*^ 1855, et notamment à la demande formée 
*^ contre la dite Oiiental Bank C/Orporation et 
" les autres, partie» ci-dcssu» dénommées, 
" suivant Déclaration, en date du 13 Avril 
1859, sous la constitution de Mr. Ernot 
Boullé, avoué, enregistré le lendemain 14, 
« au R. A. 119, Fo. 472, lequel transport 
ainsi que tous actes précédemment ou 
postérieurement consentis, au profit de la 
dite Corporation, pour assurer le paiement 
de sa créance sus mentionnée, sont, en 
tant que de besoin, ratifiés, accepté»^ et 
confirmés par le dit Sieur Chapman et le» 
Sr. et De. Macpherson, à ce exprès autorisé» 
par M. Laffan, leur cessionnaire." 
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DOUGLAS. Subs : Proc : Gen : for the • 

Bank. 

Anprllants aî^uinst the Master's Decision. 

liecites deeds and Master's judgment. 

I maintain, in opposition to the Master's 
views, that a Jiul^e at chambers could, at every 
period, since the remodelling of our Courts 
j in 1851, homoloi^atc the proceedinj^s of a 
: family Council. By art. 458 of the C. C. itis 
enacted : " Les tléUbérati(ms du conseil de 
** famille, relatives à cet égard" (here liypothe- 
" catiuîj^ the landed P'state)" ne seront exécu- 
" tées qu'après que le tuteur en aura deman- 
** do et obtenu rhomoloi>-ition devant le Tri- 
*' bunal de Première Instance, qui y statuera 
" en la Chambre du Conseil, ot après avoir 
" entendu le Procureur Imperial." • 

I The <luties performed in the " Chambre^ du 
[Conseil," here mentioned, are precisely simî- 
llar to those of a Jml^^e at cliambers, under 
our present forms. No pubhc sittinfj was ever 
required, in such private matters, and the 
witness Delaine, who was sub-Registrar of the 
Court -of First Instance, tells us that wdien 
that Court existed the President, who usually 
sat alone performed this duty at home, in his 
own private residence. 

/ A Judge at Chamberà has really the autho- 
^tity of the full Court (Charter of Justice, 
i8.>l, § 5. Chitiy's Practice III. p. 15.— Zi. r. 
WMes. 4 Boroughs' 261l.—Pr6scoftv. Roe, 
9. Bin j^. 104. ; a Judge's Order not appealed 
from is final and eoneliLsive. Chitty's Prac- 
tice, III 2G. A Judge's Order is the property 
of the party obtaining it. Lush's Practice bv 
STKPHKN,p. 673 — 4r, and the missing documents 
ought to be in the hand of the parties obtain- 
ing them. If it is now lost, any party inte- 
rested can procure a dupUeate original. Ibid 
p. 67'3. When the application was made, it 
was the vacation of the Court, and such a 
pressing matter would not wait for 6 wrecks, 
till the meeting rtf the fill! Court. Sir J. E. 
Rémono has deposed that the practice to resort 
to the Judge at Chambers, in such cases, was 
/invariable. I'he Ordinance No.' 24 of 1855 
was passed merely to remove doubts which 
had arisen in the minds of some pe?-sons as to 
the powers of a Judge at Chamhers.' The 
part of the Ordinance referring to this matter 
was simply a declarator)' enactment poinding 
out what the law really was, not making a law 
for the first time. If we 'were to assume that 
the Judge's Order was not granted, we are 
still in time to ask it nunc pro tunc. Tliere is 
no Appeal from the Master's Court, on the 
point of the admissibiHty of parole evidence, 
as to the fact of homologation. That question 
therefore cannot now be competently raised. 

There are various points of Colonial or, as 
I may term it, French law, which present 
themselves for consideration in this case. 


In the first place, assunûng there was no 
proof of the fact of homologation, I submit 
that, in a case like this, homologation of a 
P'amily Council was not required. ThLs was; 
not the case sira])ly of acts done by a minor • 
but of things performed by an émancipât edj 
minor who has far gr(*ator powers. A pevsonl 
in that position, has, to a great extent, the 
unrestrained administaation of his property. 
In certain circumstances, he may grant a mort- 
gRge, not perhaps for new debts, but to secure 
debts left by his ancestor, which was all that 
was done here ;• such an act does not preju- 
dice the Actif of the Estate. I rely on the 
aulhoritv of Duhaxtox VIII. §678. I do not 
deny that there may be authorities the other 
^yay, but the weight of autliority is with meT 
A mortgage is iu)t an " alienation." Tims a 
proprietor, whose property is seized by a credi- 
tor, cannot alienate tlie projxTty, but he may 
mortî/ai'e it. C. C. Proc. ()8(> and foUovviin?. 
GiLBEKT, in loco, particularly No. 8-; and a;i- 
aiUhorities there quoted. The only author of 
w-eiglit, who disputes this, is (Lvuîîé. Ibid. 
See also Tout^hkk v. 2. § $;J98. Zachaki.« 
V. l.§241. Sirey41: 1: 614. 

From this it follows that a beneficial act,/ 
done by a minor, will be maintained though it» 
may exceed the bounds of pure administration. 

The emancipated minor's powers arc still 
farther crilarg<?d, if he becomes a trader. 
Article 6, C. Com. 

* Les mineurs marchands, autorisés jcomme 
'^ il est dit ci-dessus, peuvent engager et hypo - 
*' théqucr leurs Immeubles. Ils peuvent 
" même les aliou.er, mais en suivajit les for- 
*^ malités prescrites par les articles 4, 5. 7 et 
" suivants du Code Civil. '* 

In this case the minor exercised the option 
given by liis fixther's will, of becoming a trader, 
and engaged in the business of the firui. By 
the mortgage in question he saved the house 
from imminent bankruptcy. (See the words 
of the Petition tn the Master for the Family 
Council ; — already quoted.) 

But it may be said that the Code of Com- 
merce requii'cs certain preliminary things to be 
done, before a minor in trade shall enjoy such 
privileges, and that these were not attended 
to in this case. I admit tliat the second for- 
mality of Art. 2 of the Com. C. was omitted. 
Little was known, at the time, of the exis- 
tence of the partnership. It was however, 
really subsisting, and a formal deed of society 
was executed, on death bed, by Mr. Chapman. 
(See parole evidence of S. J. Douglas.) 

By the immediately following Article of the 
Code de Commerce (Art. 3) the above rules 
arc applicable to minors, even though not 
engaged in commerce, so far as regards the 
acts there specified. And a minor commer- 
çant cannot be restored against his obligations 
C. C. Art. 1308. Gilbert. TuorLOKG § 493' 
" H}*pothèque. 
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Our opponents were well aware of the 
amount of debt due by the Chapman family, 
when they advanced their loan. 

They were relations of the family, and had 
a schedule of the whole debts submitted for 
their inspection. 

In any point of view, the nullity can only be 
invoked by the minor, or by his creditors ex- 
ercising his personal rights, " dans soa nom 
et dans ses droits " C. C. 1166. 

There was no absolute nullity hei:e. I adopt 
the definition of absolute and relative nullities, 
as given by TouUicr. Vol. VII: § § 556, 564. 
See also Troplong. Hyp. Vol. 2. § 493; 
Merlin. Questioni de Droit. Hyp. A nullité 
de plein droit or ipso jure is not necessarily an 
absolute nullity. Troplong, Vente. 2. § 687. 
Hyp. 2. § 492. Zachariae. 1. P. 36. 

In all the cases which appear to be in oppo- 
site tendency, the minor himself was a party 
to the suit. I also refer to the authority of Za- 
charice § 37. He is of the same opinion as 
Toullier. 

But, in the next place, I contend that if it 
were to be held, as a general rule, that proof of 
the homologation of the family Council is inva- 
riably required, under pain of nullity of the 
mortgage, the subsequent ratification by the 
minor in the present case, would cure all de- 
fects. I rely on the following articles of the 
Code. 4311.-1338. 


"1311. — II n'est plus recevable à revenir 
contre rengagement qu'il avait souscrit en 
minorité, lorsqu'il Va ratifié en i.uajorité, 
soit que cet engagement fut nul en sa forine, 
" soit qu'il fut seulement sujet à restitution. 
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" 1338. — ^L'acte de confirmation ou rati- 
fication d'une obligation contre laquelle la 
loi admet l'action en nullité ou en rescision, 
n'est valable que lorsqu'on y trouve la 
substance de cette obligation, la mention 
du motif de l'action en rescision et l'inten- 
tion de réparer le vice sur lequel cette ac- 
tion est fondée. A défaut d'acte de confir- 
mation ou ratification, il sufiit que l'obli- 
gation soit exécutée volontairement, après 
l'époque à laquelle l'obligation pouvait être 
valablement confinnée ou ratifiée. La con- 
firmation, ratification ou exécution volon- 
taire, dans les formes et à l'époque déter- 
minées par loi, emporte la renonciation aux 
moyens d'exceptions que l'on pouvait oppo- 
ser contre cet acte, sans préjudice néamnoins 
du droit des tiers. " 


In the present case, as tp the fact of rati- 
fication, we have it in the deed granted by 
George Chapman in favor of Overond Gur- 
ney & Co. and in various other deeds, some 
precceding, some following the deed in favor 
of Overend Gurney & Co. Then we have 
the strongest of all ratifications, viz : the pay- 


ments made, from time to time, to the Orien- 
tal Bank. The last and perhaps the stron- 
gest ratification is in the daed of George 
Chapman of 1st December 1859. 

In the present case, there are no droits des 
tiers. I do not deny the validity of my op- 
ponents, Mortgage, though I say mine is pre- 
ferable to theirs, by retroactive effect The 
authorities, on this part of the case, are quite 
conclusive, if the distinction between absolute 
and relative nullities is clearly kept in view. 
TouLLiKE, VoL VII § 563, and following. 

But I submit that, in law, no ratification 
was required, as the nullity, .in any view, 
was only a relative one, not an abçolutc nul- 
lity. The minor, to whom alone the right of 
challenge was open, has never attacked it in 
any shape whatever. 

It must also be borne in mind that Mrs. 
Chapman, the widow, was interested to the 
amount of ^/ig of the whole succession. And 
none of the difficulties raised on the other side 
can touch her interest. 

Lastly, I maintain that the action, in its pre- 
sent shape, is altogether vnrong and -unten- 
able. If our apponents seriously intend to at- 
tack our Mortgage, they should have procee-^ 
ded by way of a separate and formal action.* 
They are not exercising any rights belonging \ 
to their debtor ; the cause is quite different 
from a suit to nullify a security, which suit 
has been set a going by the minor, who is 
himself the debtor. 

• The Honorable H. KŒNIG, in answer : 

The real question, between the parties, hat 
not I think, been placed, with sufficient dis- 
tinctness, before the Court. We arc now dis- 
cussing an " Ordre " of the sale price of the 
Estate *' Queen Victoria.'* All the creditors 
are called together, to make good their claims 
and their rights on this sale price. They must 
be ranked in the order of their legal prefe- 
rences. The question is one of arranging 
mortgages, not of the existence of debts. 
Every competitor must show that his mort- 
gage is, in all respects, quite regular and com, 
plete. Every hypothec to take its place in thi? 
" Ordre/* must be perfectly good in substance 
as well as in form. 

Let us now look at the facts. The l,ate 
Hon. Mr. Chapman recommended his heirs, 
in his settlement made on death bed, to retain 
his Estates, if possible. It was soon discovered 
that, to meet all the obligations of the de- 
ceased, there was a deficit of notlessthan two or 
three hundred thousand dollars, and the new 
arrangements, made by those who iopresented 
him, were neither wise nor judicious. Ho 
died, as has been seen, in Jime 1854, and the 
emancipation of his children followed soon 
after. The chief reason of ^ this was that his 
son was an officer in the army. WeU, Mr. 
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Burnett, the brother in law and the alleged 
partner of the deceased, (but the deed of part- 
nership was never legally regularized, ) soon 
left the Island leaving a power of attorney to 
the then Manager of the Oriental Bank ; so did 
the widow and the son George Chapman, who 
left their power of attorney with Mr. Hervey. 
So all the parties personally interested in the 
i*uccession, left the Colony, and returned to 
England. 

In London, they asked the assistance of 
my clients, and they received it. It is admitted 
on the other side, that, we made the full 
advances in hard cash, for which %ve now 
claim to be ranked under our mortgage. In 
the interval, while we, in England, were deal- 
ing with the principals and assisting them, 
the deeds on which our opponents rely, 
and base their demands, were granted by 
certain persons in the colony, said to have 
legal authority to bind their constituents, and 
their Etates. We, at least, dealt with the 
real principals, and no question has been ever 
mooted as to the validity and regularity of our 
demand ; we were altogether en règle. But 
we attack the mortçaore, on the other side, 
and we say it is defective, and not good in 
law. In truth, we find George Chapman, a 
merely emancipated minor, taking it upon 
him to act exactly as if he had been a major. 
We say he had no legal power to act as he 
: did. He could not depute to Hervey a iK>wer 
so eminently personal as that of summoning 
a meeting of a Family Council, or at all 
events it would have been necessary to give 
Hervey the most express and special powers 
ibr this purpose, but that was not done. In 
law, I say, even if express power had 
been given to Hervey, the minor himself, 
before giving such power ought to have 
been authorized, by the decision of a 
Family Council: but this was not done. 
Again when the Family Council was 
called, it was not sufficiently informed of 
the real situation of the Estate. The figures 
put forward, by the Bank, were not established 
by any real evidence. On the contrary, look- 
ing at the accounts themselves, it will be seen 
that, while a debt of $^«,000, is stated as due 
to the Bank, on the cash accomit, there is, on 
the other side, a credit admitted of $9000, 
which reduced that part of the debt to about 
$12000, in round number. There was no 
doubt some $50,000 of bills due also, and in 
the interval the balance would probably under- 
go some change. 

Let us assume, in the first place, that a 
Family Council mi<-çht have been legally as- 
sembled, and mi<;ht have legally acted for the 
purpose contemplated. The evidence, to shew 
that such a Council was held and did sanction 
what was done, is altogether defective. It is 
said tlie clocumonts themselves have been lost, 
or at least hare disappeared. But there is no 
proof that thc7 ever existed. In the Bank's mort- 
gage there is no mention whatever of the 
homologation of the deliberations of the Family 


Council. In the States of the debts of Chap- 
man, exhibited to us in London, there is no 
entry of the erroneous sum said to be due to 
the Oriental Bank Corponition. I deny the 
possibility of supplying the absence of the 
documents of homologation themselves by any 
other sort of proof whatever. Then even, if 
such secondary evidence could be admitted 
what is it that we have got ? Nothing 
really, of any weight. We have, in the first 
place the book kept in the office or Cham- 
bers of the Judge, not by himself, be it 
observed, but merely by his clerk. The 
object of keeping such a book is not to record 
what business is really doue, but simply to 
enter the fees or dues to be paid to the Govern- 
ment. The volume is not even signed by 
any body ; such a book can surely never be 
allowed, either by the law of England or of 
France, to replac43 the tiling itself, which does 
not exist, and I say never existed. The 
learned Judge, Sir Edward Rémono, I need 
not say a gentleman of the highest honor and 
respectability, has no doubt stated his recol- 
lection of the matter, but how dangerous 
should it be to substitute mere recollections for 
written documents. The parties, on the other 
side of this suit, were the real proprietors of 
the documents of homologation. They had 
the interest to see that all was regularly gone 
about and completed, and it is their duty to 
produce the acte, the absence of which can- 
not be supplied by any evidence whatever. 

It is said there are two proecipes, signed by 
the Attorney Terry. So there are, but they 
are mere requests to the Judge to homolo- 
gate the conclusions of the Family Council, 
and with respect to these two papers, it must 
be observed that the name of the Estate 
" Quee?i Victoria " does not occur in either 
of them. B ut there were two Family Coun- 
cils held at the same time, in the affiiirs of 
this Family, but for totally different purposes, 
and the only property named in the books 
kept by the Judges clerk is " Mont Mascal^^ 
there is no mention of" Queen Victoria^^ the 
sole Estate with which we have any thing to 
do at present. 
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Again, Homologation of a Family Council, [ 
by a Judge at Chambers, was altogether irre- ^ 
gular and inept. The proceedings should have 
taken place in the Court itself. (C. C. Article 
5vS, quoted above). The words of the 
Law are imperative. There might have been 
discussion amonu; the members of the Fami- 
ly Council; (Civ. Fro. Article 883.) and when 
Sir Ed. Ilémono, in liis evidence, speaks of no 
discussion, he is in error. The passing of the . 
Ordinance No. 24 of 18m is conclusive in / 3 5 
support of our views here. It is not a decla- 
ratory law for the past. It is a new and posi- 
tive rule for the future. See the title of the \ 
Ordinance and the words henceforth in § i?. } 
The actual practice was to bring all these casej? 
before the Court itself, I refer to the evidence 
of the clerk to one of the Judges, the Hono- 
rable ilr. Justice Bestel, and I produce, fron* 
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^' L'jicte do confinnation on ratification 
(I' line oblisçation, contre laqnt'llelaloi admet 
rjicdon en nullité ou en resdsion, n'est va- 
lable que lorsqu'on y trouve la substance de 
cette ohlifTîition, la mention du motif de l'ac- 
tion en rescision et l'intention de réparer le 
vic'u sur lequel cette action est fondée. A 
défaut d'acte de confinnation ou ratification 
il suffit que l'oblii^ation sôit exécutée volon- 
•tairemcnt, après l'époque à laquelle l'obliga- 
,, tiou pouvait être valablement confirmée ou 
,, ratifiées. La confirmation, ratification ou 
„ exécution voioiitaiie, daiis les formes, et à 
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the record>) of the Court itself many examples ' ] 
of this. Then there is no evidence whatfiver 
of any remit haviii'j; l>een made to the " Minis- 
tère Public, " an indispensable formality. Ac- 
cordiii<^ly I conclude this part of mv argu- 
nxMit AVith submittiui; that the formalities of a 
regular Family Council, not having been ob- 
served, the whole proceedings, on which the 
mortgage, on the other side is founded, arc 
ixiiU and void, and that the hypothec itsçlf is 
no better than waste paper. 

« 

But even had there been proof of a Family 
Couucil, .and its resolutions duly hcmiologated, 
would that make a proper and effectual title 
here? I submit it would uot.Certainly an eman- 
cipated minor hasnot the powers and capacities 
oi a major. His powers arc confined to acts of 
administration. C. C. 484, &c. at least he can 
sell or alienate his immoveable property only 
atcer a strict observance of all the formalities 
required of other minors. Article 684 and 
Article 21i34. Ihit it is said George Chapman 
was a merchant ; that is a mistake, the heir 
01 a merchant is not necessarily a merchant 
himself; and, in the tfc^^. of hypothecation, he 
does not appear in that character. There is 
no production of any proper act. of partner- 
ship, or any proper evidence that, young Chap- 
man was reallv a merchant : and none of the 
f necessary steps were taken, under Article 2 of 
j tlie Commercial Code, to give him the.privi- 
;^ leges, which a mmor in trade may obtam. 

. But it is said that, after he reached majority, 
he ratified the security in favor of the Bank. 
This may be all very well, so far as he and the 
.Bank were concerned, and as regards the 
amount of the dcibt between themselves, l^ut, 
with rcs[)ect to third parties, whose securities 
were given in tluî interval, such ratification 
. can be of no avail. But in point of fact was 
these any legal act of ratification? All the 
principals were in England. 


Burnett alone returned to the Island. There 
was no pers(mal intervention of the parties 
themselves ; anvthini^ that was done emanated 
from mere attornies oi agents There is no 
special mention of the acts which are now said 
to have been intended to be ratified, and are 
maintained to have been ratified in law. 

By article 1338 of the Civil Code, it is 
enacted : 


" l'époque d:'*tenninéo.s pir la loi, emporte la 
" renonciati<m aux tnoyoas et exceptions que 
" l'on pouvait ()p]W)ser contre cet acte, i>\\n» f 
" p'^éjudice néanmoins du droit des tiers. " 

It is quite possible that these attornies did 
not even kîiow of tJie existence of these secu- 
rities wliich they are now said to have ratified. 
There is no special mention of the deeds said 
to be ratified. The power confcTrcd upon an 
a«^ent or atrornev, to grant hvpothe^cscan never 
include the power of ratifying former hypo- 
thecs, when there was any real intention, by 
the parties, to homologate or ratify fonner 
deeds ; they did so expressly, as will be seeu 
on >^ referring to the latest deed with the Mol- 
liôres and others. 

But esio that there had been a deed of for- 
miil ratificaticm, what would b(j its effect in 
law ? Certainly not that contended for on the 
other side. By Act 1338, as we have already 
seen, " les choies dos tiers " can never be pre- 
judiced. No doubt, a great conflict has arisen 
among eminent lawyers, in Europe, as to the 
efloctof this clause, in c^ertain circumstances, 
and a retroactive efftx't hae l>een given to some 
ratifications, when the original deeds were 
only subject to what has been called a relative 
not an absolute nullity. But the best autho- 
rities here clearly shew that no ratification of 
a deed, granted in minority, without the for- 
mal and regular intervention of a family Coim- 
cil, by the gi*anter, after his majority, can pre- 
judice the rights of a third party wbo has pre- 
viously acquired a right over the subjix:ts. Sue 
Zachartœ Vol. 3. — TorLHEiiby Duvergier 
V. 4 p. 431 ; but the distinction, between a 
sale and an hypothec, must be noted. A 
sale is a final and com])lete act, an hy- 
pothec is a mere step, so to speak, towards a 
sale. In the complement of the debt, which, 
may fusnish a case re])orted by SiiiBY, 87, 1, 
102 it was decided that : 

"La ratification, par un individu majeur, d'une 
" vente d'immeuble qu'il avait consentie pen- 
" dant saminorité,sans l'observation dos forma- 
lités prescrites, est sans effet à l'égard de» 
tiers, auxquels lo vendeur a précédenmient 
et depuis sa majorité, couksenti^ une seconde 
" vente des mêmes biens. (Code Civil. 1538^ 
'' 1663). 
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" Le mineur qui a vendu un immeuble,. 

pendant sa minorité, peut ultérieurement 
" revendre le même immeuble sans au préala- 
** ble avoir fait résoudre la première vente ; 
*' cette vente est nulle, et non pas seulement 
" annulable ou rescindable. (Code Civ. Hî.i5.) 

.Again, in the same Collection : 39. 2. 5. we 
have the judgment : *^ La ratification, par lo 
" mineur, devenu majeur, d'une hypothèque 
qu'il avait consentie en minorité, n'a pas 
d'effet rétroactif au préjudice d'une hypo- 
thèque postérieure, consentie en majorité, 
mais avant la ratification de la première hy- 
*' pothèqiie." (Code Civ. 2124, 2126, 13S8.) 
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This is coîiflvnied by the case in Sirey 56. 
1, llcS. The iiitest case appiurs to be reported 
i:i SiiiKY 5 9, 1, 802 whickis also to the sanre 

ettect. 

It has been maintained, on the other side, 
that even if the mort^nij^e in question were bad 
n.i to Georji^e ('hapniau'vS iuterebt, it must be 
good as to that of the Widow ]Mrs. Cliapman, 
to ^vhom the diliiculties arising out of minority 
do not apply. But this argument is not well 
Ibiinded. 

I contend that the mortgage or hypothec is 
good for nothing, even as to Mrs. Chapman*s 
shiire. I say the Inscri})tion of mortgage can- 
not support any collocation whatever uix)n tlie 
sale price. (Read the description of tlie 
parties in the Inscription). Mrs. Chapman is 
described as sole representative and executrix. 
But she was a large legateo. How is it pos- 
sible to discover, from this Inscription, beyond 
the loin- corners of which we cannot go, what 
her real interest was ? This writing must, in 
itself, be quit^i complete, clear and distinct. 

/ Father there are two other vices and defects 
Î in this Inscription. There is no precise term 
I of payment mentioned, and secondly, there is 
. I no legal evidence of the loan. The mortgage 
is obviously prepared without care and atten- 
tion, it sets ibrth that the Commercial Finn of 
Edward Cluqmian & Co. is indebted to the 
Oriental Bank Corj)oration to a very large 
amount, for negotiable effects subscribed or 
endorsed by the said Firm, and other advances 
exceeding, in the whole. Twenty thousand 
Pounds, and so on, t^ secure payment of 
which sum, the parties agree to mortgage, to 
that amount, the Estate " Queen Victoria. "^ 
So the debt is really said to be a commercial 
one, and the* hy])othcc is asked really against 
the heirs of the deceased (- hapman, personally. 
\ But there is no Ante Authentique which the 
/ hiw requires and binding on these heirs C. C. 
^ 2129—21-18. 

There is no fixed date of payment of the 
alleged debt. The époque de V exigibilité is 
essential. ('. C. Art. 2148. See the authorities 
collected by Gildeut, under that Article, No. 
77 and following. 

It is admitted, by the Bank, that they have 
got large payments, to attcomit of the d(*tt 
gîiid to be covered by their mortgage ; we 
have got uo tiling. Those ]raymenls, so made 
to the Bank, nmst be applied to the debts of 
loni;cst slaiKling. How do we know what 
part of the debt remains covered by mortgage. 

The original act contains no specific infor- 
mation as to the real amount due. In the 
second act, to which the jN^oUieros are parties, 
all is arraiiged. The ])recise smn is indicated, 
and a delay of 5 years is given to the Chap- 
roans to pay. All this was done after the 
date of our security, but before the new secu- 
rity to the Bank. If, previous to this latter, 


Sirs. Chapman and her son sold all their pro- 
])erties to Lafian, as appears to be alleged, 
there would be no valid s(Kiuity gi\'en there- 
after, and no ins<Tiption could be taken. 

DOUGLAS, in reply. 

It is said, on the other side, that the real 
debt, due to the Bank, at Cliapman's death, 
was only £ 12,000 ; but it must be remem- 
bered that manv of the bills, tlien in curreucv, 
fell due subsequently and swelled the debt 
to the amount which we claim. 

• 

The validity of our inscription of mortgage 
has been attacked, on various grounds. I will 
notice them in detail. In the first ])lace, 
under Arts. 212T and 2129 of the Civil Code, 
it is objected : (lo.) That there is myAdc au- 
fhe?Uiq?(e\vhidi establishes the debt, on which 
the mortgage proceeds. But this iy not lu.'ces- 
sarv ; on referring to the articles in question, 
it will be seen that the mortgage itself must 
he in a formal shape, as an Acte autJientiquey 
but any sort of debt may be the foimdatiou of 
the mortgage, of which we have daily exam- 
ples, in sums <lue to Brokers, Notaries, &a. 

Then, it is argued that no term of ])ayment 
of the debt is mentioned ; and that it does 
not appear w-hen it was exigible or payable. 
This is a mistake, no language could be clearer. 

The deed beai-s that the amoimt was then 
'' due and owing." But, in truth, the ori- 
ginal strictness of the Comrts of Franc(\ re- 
quiring every point under Article 2145 of the 
Civil (xode to be minutely complied with, un- 
der pain of nullity, is this : Has the opjiuMte 
party been really' prejudiced by any thing 
which has been omitted to be done by us { 
Tiu)PI.oxg's commcTitary on the above Article. 
IMarcadk continued bv 
903 and following down to 907. 


V. 2 p. 


Then, it is said, the Oriental Bank took a 
second mortg-agc, in the year 1855, and tliere- 
by the first mortgage was . extinguished by 
novation. I need not quote the rule of law 
that novation is never presumed. Besides, tl>e 
recital of the second deed quite extinguishes 
any such argument. It bears expressly that 
the Oriental Bank are creditors for t;he sum of 
$ 177,500. The second mortgage was a na- 
tural and TCiisonablc consequence of the posi- 
tion of parties. There was no intention to 
abandon the first security. 

It is argued that the debt, covered by thr 
first mortgage, has already been ])aid off, by 
the sums already drawn by the Bank, from 
the Rstat^ of Chîipman. But this argument 
is groundless. It proceeds upon the alleged 
application of the law of impxited payments : 
but it presupposes an indication of intention 
made at the date of pa>Tnent, but nothing of 
the kind occurs here. The debt due to us was 
gradually diminished by payments to account, 
till it sunk from $ 244,000, on the maximum, 
to its present amount. 
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Our opponents have argued that, as the 
parties did not personally consent to and au- 
thorize the mortgage, the security is bad. But 
there is no authority for that ; on the contrary 
every lawful power may be delegated to an- 
other. (Troplono, Mandat. § 329.) At least 
this is the general rule, and there was nothing 
special or peculiar in the case here. 

By the deed of tenth day of October 1854, 
special authority was given to Hervey to 
mortgage the Estates, but even if the power 
to mortgage had been defective, the subsequent 
ratification could have cured all defects. See 
Dalloz. \erbo obligation. No. 4482, Gilbert 
on Codes. 

So Hervey was really Chapman, find exer- 
cised all his powers. 

The argument against the power of a Judge, 
in Chambers, to homologate the deliberations 
of a Family Council have been already anti- 
cipated. I need not dwell longer upon them. 

But assuming that a nullity originally exis- 
ted, have the deed not been completely ratified, 
•ver and over again, to cure any such defects? 
We have ratifications in a variety of forms. 
The conveyance to Laffan vested him vrith all 
the powers the parties themselves had. Since 
the powers given to Burnett, by George Chap- 
man, authority to mortgage is expressly given; 
This clearly implies and includes authority to 
ratify previous mortgages. (See the cases in 
Gilbert, tmder article 1989 of the Civil 
Code.) The Schedule of the deed of sale 
enumerate the mortgages already existing in 
Mauritius. I need not repeat my argument, 
arising from the actual ratification and execu- 
tion by payment, and the positive ratification 
by the deed of first December 1859. That 
last deed bears expressly that the obMgation 
" a été en partie exécutée." I repeat that 
this ratification can't aSect the rights of our 
opponents; they cannot challenge it. The 
last authority quoted against me was the deci- 
sion in SiREY, 59. 1. 802. I concede the 
question there, indeed I would go much far- 
ther. The wife alone might, I think, ratify 
such a mortgage previously granted. 

But the distinction is obvious. There, the 
husbaiid had no right whatever, and therefore 
his ratification was worthless. See note p. 118. 
StREY, 1867. SiREY 81. 2. 88, Ct of Paris. 

SiREY. Year. 10th p. 57.(75). 

A Prodigal is much in the same position as 
a minor, as regards defect of power. See 
Gilbert iu loco. 

There is another authority, viz : Sirby 1889. 
2. 5., but ours is as good as that. See Sirey 
87. 1. 102, and what Troplong says on this, 
C. C. Art. 1838, and commentaries. The 
rights of third parties are safe when the nuUi- 
ies are absolute, but not when they are merely 
t 


relative. If Overend Gumey & Co. wished 
to prevent this, they should have taken proper 
steps to prevent the ratification : vigilaniibuê 
non dormietitibus subvenientjurf.)^ 

The proceedings here are not in competent 
form for trying the validity of my mortgage. 
Our opponents ought to have insisted by a 
separate and independent suit. Durantox 
V. 6, No 553. Dalloz « Obligation " No. 940. 
SiREY 55. 1. 793. Demolhombe. 710. As 
creditors, they might have exercised the rights 
of their debtor. Arts. 1165 and following. 
The 18th Rule of Court which orders that 
every action shall begin with a Declaration hat 
not been observed. 

JUDGMENT. 

The questions, between the parties to this 
suit, have arisen before the Master, in the 
course of the collocation of the creditors of 
Edward Chapman and Co., on the sale price 
of the Estate Queen Yiotoria. 

Both parties hold mortgages on the lands! 
If there is no legal objection to their validity, 
these securities fall, of course, to be ranked' or 
marshalled in the^Ader of the dates of their 
inscriptions. Prwr tempore ^potior jure. is the 
rule of the Code, Art 2039. The date of 
inscription or registration of the hypothec, in 
all ordinary cases, fixes the security or prefer- 
ence thereby established. 

In the present case the Inscription of the 
Mortgage of the Oriental Bank took place on 
27th December 1854 ; that of Overend Guer- 
ney & Co., on 11th November 1857. Prima 
facie^ therefore, the security of the Oriental 
Bank primes that of their opponents. The 
latter, accordingly, have undertaken to shew 
that, in law, the Mortgage of their competitors 
the Bank, is invalid, and must, so far at least 
as Overend Gumey and Co. are concerned, be 
struck out of the ranking. 

The Master, on 19th July 1861, maintained 
certain of the objections of Overend Gumey 
and Co. to the validity of the Mortgage gran- 
ted in favor of the Bank, and ordered that the 
proWsional plan of the distribution of the 
sale price, which he had previou' ly drawn up, 
giving a preference to ()verend Gumey and 
Co. should be maintained, and that the contre- 
dits or objections of the Bank should be dis- 
missed. This judp^ent was brought under 
the review of the Court by the Oriental Bank. 

When the case first came before us, in 
Dec4»mber last, we pronounced the follovring 
Order : " That this case be remitted to the 
" Master, in order that he may, as soon as pos- 
** sible, allow parties to adduce whatever evi- 
" dence they may have to submit respectively 
^' therein ; the Master thereafter to hear par- 
ties and to give such decision as he may 
deem just and proper." (Piston*s Reports 
Vol. 1, p. 220.) 
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Five witar3?i^?s have beon heard, before the 
Master, On resumins: conduction of the case, 
that officer, on 27th February last, maintained 
his former order, and this judgment has been 
a^^ain brought up by Appeal. No motion has 
been made, by either party, to be allowed any 
farther proof. The case therefore falls to be 
determined on the evidence as it now stands. 

• 

In the course of the elaborate discussion 
which the case has undergone before us, a va- 
riety of objections have been ur^ed by the Res- 
pondents Overeml Giuney and Co., the hold- 
ers of the later mortjçage, ao^inst the validity 
of the earlier mortgage, held by the Appel- 
lants the Bank. Of these, the following ap- 
pear to be the most important, taking them in 
the order, rather of time or of their natural 
sequence, than of their apparent weight, or 
importance. 

Tliey may be thus stated : 

lo. There is no Acts authentique to show 
that Edward Chapman, for his firm, was in- 
debted to the Oriental Bank, as is alleged, and 
consequently there is no suflScieut evidence to 
establish the claim of debt, and the relative 
mortgage pleaded upon by the Bank. 

2o. George Chapman had no authority, as 
an emancipated minor, to give the power to 
Heivey to call a family Council, and mortgage 
the Kstates. At least, very special powers of 
attorney should have been given for that pur- 
\yose; as this was not done, the mortgage of the 
Bank, wanting a proper basis to rest upon, is 
null and void. 

3o. There is no evidence that the delibera- 
tions of the Family Council, authorizing the 
mortgage in question, were ever homologated 
by any Judge of the Supreme Court sitting at 
chambers. 

4o. Even if there were proof, that these 
deliberations were homologated, by a Judge at 
chambers, such homologation, not being that 
of the Court itself, is inept and ineffectual, in 
law. 

60. The. inscription of the Bank is inept 
and null, as it does not shew, on its face, as 
is essential, the true characters and capacities 
in which Mr. Chapman was acting. 

60. It is farther null and void, in respect it 
contains no clear statement of the term, when 
the alleged debt was payable. 

Before proceeding to notice these different 
objections, in their order, there are two points, 
one of a prejudicial or preliminary nature, and 
the other of an isolated and separate character, 
which may be disposed of in the outset. 

I. It has been argued by the Appellants, the 
Oriental Bank, that the objections to their 
mortgage cannot be competently raised^ in the 


present form ; that if the Respondents Overend 
Gumey Co., seriously ment to impugn the 
validity of the Bank's security, they should 
have proceeded, in their challenge, by way of a 
separate suit, or " a<?tion principaJe." We do 
not think that this plea is a good one. 

The questions here arise under *' Ordre, " 
in the distribution of the price of an immo- 
veable Estate, sold by levy. The creditors are 
assembled to make good their preferences. In 
all ordinary cases of such competitions, the 
objections which the creditors may have to 
each others rights and claims, ara admitted by 
way of exception, as incidents arising in the 
course of ranking or collocating the different 
creditois. To insist on separate and distinct 
actions to mak:? good the different challenges 
of each others preferences, which they are by 
law entitled to advance, would lead to great 
and unnecessary delay and expense. 

No doubt, it is quite possible to figure cases 
where a Court of law would require parties to 
establish their pleas, by way of separate and 
substantive suits, and would not permit the 
discussions to go on as mere incidents of the 
" Ordre." For example the right of a credi- 
tor might depend on the determination of a 
question of status, say : of marriage, of filia- 
tion or of legitimacy. It might be very ad- 
visable that persons iii such a position should 
make good theii status, in the ordinary legal 
form; by separate proceedings with which 
it would be improper to encumber and emba 
rass the proceedure in establishing the **Ordre." 

But when the grounds of objection, as in 
the present case, depend on questions of the 
regularity and formality of the competing 
mortgages, it does not appear to us to be neces- 
sary to give effect to the plea of the Appel- 
lants, stated, it may be farther added, for the 
first time, at an advanced stage of the case, 
the success of which would add largely to the 
delay and expenses, without touching the 
merits of the questions between the parties. 

II. — In the SECOND place the Appellants 
have maintained that, as George Chapman, 
according to their contention, w^i* a commer- 
canty and engaged business as a partner in the 
house of Chapman & Co., he had all the 
powers of an emancipated minor, who en- 
gages in commerce, that is to say, in terms 
of C. C. Art. 487, he had, in his com- 
mercial dealings, the same powers as if he 
had been major. If this plea were well îoxv^- 
ded, a large portion of tJie objections against 
the mortgage of the Bank would be at once, 
swept away. —But without noticing the diffi- 
culties which the Appellants might have to 
meet, frotn the defective proof of George 
Chapman ever having been truly in law a 
Cummer canty it is enough, to negative the plea, 
that we find that the preliminaries required 
by law, under Art. 2 of Commercial Code, to 
place an emancipated minor, engaged in com^ 
merce, in the position' of a msyor^ were not 


96 


observed. The Article nms thus : " Tont 
*' niineur émancipé de l'un et l'antre sexe, 
** âgé de 18 ans accomplis, qui voudra profiter 
'^ de la faculté que lui accorde l'Art 487 du 
" Code Civil, de faire le commerce, ne pourra 
*' en commencer les o]>ératîons, ni être réputé 
** majeur, (fliant aux (ugagements par lui con- 
** tractés pour iiiits de c(Hnmerce, — lo. s'il n'a 
*^ été préalablement autori.sé par son père, ou 
**' 'parsamère, en cas de décès, interdiction ou 
" absence du père, ou à défaut du père et de 
" la mère, jwr une délibération du ('onseil de 
*' Famille, homoloi>uée par le Tribunal ( 'ivil. 
" 2o. — Si, en outre, l'acte d'autorisation n'a 
" été enregistré et affiché au tribunal de Com- 
** merce du lieu où le mineur veut établir son 
** domicile." 

Admittedly, these requisites were not com- 
plied with. This plea of the Appellants must 
therefore fall to the ground. 

Takinfç then the objections of the Respon- 
dents , to the mortgage of the Oriental Bank, 
in their order, we have now to consider : 1st. 
the effect of the want of any separate Acfe 
aifihenlique liquidating the amoimt of Ûic 
alleired debt due by Edward Chapman and the 
tinn, to the Bank. 

Admittedly, no such document has been 
produced, but the bona fides of the demand 
of ihe Bank, so far as relates lo the money 
havi]i<]; been tnily ndvanced, for behalf of Ed- 
ward Cha])man or the finn, has not been very 
seriously disputed. The leanned Coimcil for 
the llespondents, when he stated tliat the 
question was one of mort«jfa<j^e, not of the 
existence of the respective debts, put the case 
on its right footing. The representative of 
(•hapmau have all along admitted the debt, 
large payments in reduction of the advances 
have been made, and the witness S. J. Doujrlas, 
who was the guardian of the emancipated mi- 
nor George Chapman, has deposed : "having an 
intimate Miowledgee of the aflîiirs of the 
Estate of Edward ( -hapmau, I am able to say 
that it would have beeu utterly impossible to 
carrv on the cultivation of the Estates of Ed- 
ward Cliapman without tlu^se advances from 
tlie Oriental Bank, after his decease.'* 

By law, the consent to grant a mortgage 
or liypo thee itself, must be " en forme auihen- 
tif^ne, (levant deux notaires " C. C. Art. î^l*27, 
au(l this rt^gulation has been observed in the 
present case ; bi.it there is no necessity that 
the existence of the debt itself shall be evi- 
denced by imy separate writing, en forme 
auf/ufitiqiie, 

2. — The power of George Chapman, as an 
emancipated minor, to give the authority 
wl^i^h ^.0 did to Ilervry, is next disputed, but, 
wf tlîiiîk, on gr«)Tjuds that are not sufficient. 
A-'MiTuiiig h^ lluMucantime and for the sake 
of thr ai ;<Tînrnt, tl.at nil was formally and 
con-i'-tly (1 nif\ the emancipated minor hnd, 
by h\^, i'uil ,'iuîlîorit}' himself to do all that 


h^ asked or authorized his attomev, or ?/?7;?- 
dattire to do. Tiie acts were, in tliemfM ]vi>, 
quite lawfid, and as a general rule of ;iU iu- 
' rispnuleiice, lawful powers of action, if not 
merely inliorcTit in the person himself; can he 
devolv(»d upon an agent or attorney. But it is* 
said : Express powei*s to conV(»ne the family 
C'ouncil were not given to Hervey. But oji 
the other hand, it nuist be remembered tliat 
positive and express authority was given to 
him, to mortgage the Estate. This, we hohi, 
implied authority to execute all subordinate 
details, necessary for accomplishhig the 
liiaiu object hi view. . 

It is well said, bv Mr. Tropt.oxg, *' Man- 
dat, '* § 319. " II reste à faire observer que co 
" n'est pas aller au-delà de la procuration ({ne 
" de faire certains actes qui, qimique non ex- 
*^ primés, y sont cejîendîint virtuellement, com- 
pris, comme conséquents, antécédents et 
compléments. On suppose que le mandant 
n'a pas parlé de ces actes parce qu'il l'a 
''jugé inutile, ou bien parce qu'il n'y a 
*' pas pensé, car, s'il y eût pensé, il en eut 
" imposé le devoir au mandataire. C'est (*e 
*' qu'e^tseigne le Président Fa\Te svr la loi 
30, D, Mandati. " InteUigmitur ea omnia 
qfrœ credibilc sit mandatorem in mandata 
expressum fuisse y si de iis cogitassetJ** 
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3. — Is it proved that the deliberations of 
the family ('oimcil of 8th December 1834, 
were homologated by a Judge at Chambers ? 

The usual and, in ordinary cases, the only 
admissible proof of such a judicial act, is the 
production of the original Order of the Judge. 
But, in the present case, it is in e\ idence that 
the attorney who presented the Prmripe for 
the Order, and in whose custodv it would na- 
turally be, if it is in existence, left the ('olony. 
" Some time after the year 1S54." (Evidence 
of Honorable H. Kœnig.J and " tliatjall the 
papers left behind him, in his office, have 
been searched with the greatest care, for the 
'* missing document, but in vain ; it could 
" not be foimd." (Ibid.) In this situation, s(- 
condarv evidence of the existence and tenor of 
the Milting has been adduced, and that evi- 
dence is of the following description : 

1. — ^Wehavethe original proerf);c asking the 
Juge's Order, (quoted at length alwve, in the 
stoteraeht of the facts of the case. ) 

g. — We have the fact of the entry of an- 
other joror-cy;/? presented, at the same time, 
in the only official record of these proceedings, 
kept, according to the practice of the ])eriod. 
The record is in the hand^Titing of the pro- 
per public officer, namely the Jtulge's Clerk. 
It bears that the Order was granted and paid 
for ; and from the same identical iigure^,viz. 
No. 915, being endorsed, by the ])ublic oiliccr 
in the /jrœc/;;^, and in the Order J)()ok, tlie 
two, notliwithstanding the entry in the latter 
of the name of the Estate which is not concoct, 
are, we thiidv, sufficiently connected and shown 
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to refer to the same matter. The record also | 
ceiitains the entry of the fee payable by the 
Attorney to the Judge's Clerk, when the 
former receives from the latter delivery of the 
Judj^'s Order. The money is given in ex- 
change for the order and unico contextu. This 
Book expressly states that the matter of die 
applications for homologation of Family Coun- 
cils, in the affairs of Widow Chapman & others, 
(there were no other Family Councils,) were 
reiferred to thé " Ministère Fublic ". Looking 
then at the whole res gesta, names, dates, 
figures, &a., the evidence that the Judge's 
Order was given legally, in terms of the 
prœcipe is very strong. But ferther we have 
the following deposition of the learned Judge 
(Sir Edward Rémono) before whom the pro- 
ceedings (whatever they were) took place. 

** I have seen in the Order Book, kept by 
my clerk, an entry of two homolgations, made 
by me, at chambers, of two Family Councils 
relative to the minor Chapman. I have a 
personal recollection of Mr. Terry having 
applied for the Orders, homolgation, and that 
he was very anxious to obtain them, and that 
I granted them to him. These Orders were 
obtained after having the written opinion of 
the ** Ministère public." I am certain that 
this was done ; otherwise I would not have 
granted the Order ; and Mr. Hugnin, my 
clerk at that time, was very careful in not 
drawing up an Order, untiQ all the formalities 
were fulfilled. 

«The two original jw^ctp^s for obtaining 
the homologation presented to me, dated 18th 
Dec. 1854, are in the handwritting of Mr. 
Terry. 

'* The Orders of Homologation have been 
delivered conformably to the prœdpes, no op- 
position having been made by any one ; there 
could have been no reason for any change 
being made. 

"I infer from the Nos. affixed to the prcsctpes 
Nos. 915 & 916, the Books agreeing, that the 
Nos . on the Books are the entries of the Orders 
del ivered on the said prœcipes. These entries 
are made by my clerk, for the checking, 
by the Audit Officer, of the sums received ; 
and no entry is made until the Order be de- 
livered and paid for. 

" The two prœctpeê y like all other prœcipes, 
remained at my Chambers, as minutes of my 
proceedings ; they are the only record on 
which a fresh Order could be drawn up, and 
are the only materials on which the original 
Order is drawn up ; the Order being in such 
case merely an ecno of the prœcipe.^* 

In such circumstances, we cannot accede 
to the propositions of the Respondents, Messrs. 
Overend Gumey and Co, that there is no proof 
of the homologation, by a Judge of the Su- 
preme Court sitting at chambers. 


It was argued by these parties, that to ad* 
mit parole evidence, here, would be to substi" 
tute that inferior species of proof for the only 
admissible evidence in law, viz : the written 
Order of the Judge. But this is a misstate- 
ment of the true position of the question. By 
admitting the secondary evidence here, we do 
not substitute it for the Judge's written Or- 
der, we merely allow it to be given (the non- 
production of the best evidence being accoimt- 
ed for), to instruct that the Judge's written 
Order, was really given, and did, at one time 
exist. It is a rule of evidence in every legal 
system, with which we hav e any acquaintance, 
that in such a case as this, when the best evi- 
dence of a fact has perished, secondary proof 
must be admitted, otherwise the just rights of 
parties, without any fault of their own, 
would frequently be entirely sacrificed. 

4. — ^But, in the next place, let us now in 
quire wether a Judge at chambers could, i^ 
1854, competently homologate the delibera- 
tions of a Family Council ? 

Prior to the year 1851, when the Supreme 
Court of this Colony was established on its 
present footing, the homologation of the deli- 
berations of Family Councils was part of the 
duty of the Court of First Instance. The mat- 
ter was regulated by Art. 458 of the Code 
Civil ; it is in these terms : 

*' Les délibérations du Conseil de Famille, 
" relatives à cet objet, ne seront exécutées 
'* qu'après que le tuteur en aura demandé et 
obtenu l'homologation devant le tribunal 
de première Instance, qui y statuera, en 
** la chambre du Conseil, et après avoir enten- 
du le Procureur Impérial.'* 
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The mode of procedure in Mauritius, under 
this Article, we learn from the evidence of the 

witness Yersange Delaine, was as follows : 

» 

** During the existence of the Court of First 
Instance the President alone composed the 
Court. The presence of the Suppléant Judge 
of the Court of First Instance was not neces- 
sary to compose the Court at its sittings. The 
presence of the ** Ministère public " was ne- 
cessary, as well as the Registrar's, at a sitting 
of the Court. 

" In matters of reference, *' référé," before 
the President in chambers, the Registrar was 
always present- The presence of the " Mi- 
nistère Public '* was not required at them. 

" The Orders for homologation of the Fa- 
mily Assemblies were never signed by the Re- 
gistrar. They were generally made by the 
President, without the assistance of the Regis- 
trar, after verifying the communication to the 
** Ministère Public," at his private chambers, 
at his dwelling house in Corderie street. 

" They were returned regularly, every 
morning, to the Registrar." 
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By the Royal Order in Council of 20ih Oc- 
tober 1851, (Art. 5) the Coiirt of First Ins- 
tance is abolished and, by Article ^, the pre- 
sent Supreme Court is established, with all 
the powers, authority and jiirisdiction of the 
Court of Queen^s Bench in England. It also 
sits as a Court of Equity. (Art. 3.) It would 
appear that the practice, as to the homologa- 
tion of deliberations of Family Councils, since 
the institution of the new Court, has not been 
quite uniform. Sir Edward B-émono deposes : 
" Since the suppression of the Court of First 
" Instance, in 1862, the homologation of 
** " Conseils de Famille," when there was no 
" discussion between parties, was always made 
** before a Judge at chambers. In eases of 
" difficulty, I always refer parties to the 
'' Court." 

The witness J. H. Ackroyd deposes : 
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'' Before being an attorney I was, dining 
three years. Judge's clerk, from the beginn- 
ing of the year 1855. The practice to obtain 
the homologation of an assembly of rela- 
tions, when I was Judge's clerk, was to 
make an application to a Judge at chambers^ 
and to file with the Judge a prœcipe, in the 
form of the two " Prœcipes " in the record, 
and to produce an office copy of the family 
Council. Upon this application, reference 
was made to the." Ministère Public," and 
the final Order was decided upon, only after 
the " Ministère Public's " answer was pro- 
duced. After consulting the Books of Mr. 
Justice Bestel, I find that, during the time 
I was his clerk, and prior to the passing of 
the Ordinance on the jurisdiction of a Judge 
at chambers, no Order of homologation, by 
him, of any Family Council is given or 
mentioned on the said Books. 


Examined by the Master : " Since the 
*' passing of the Ordinance of 1856, I find 
** entered iri the Books several Orders for the 
'* homologation of Family Comicils which 
*^ were obtained in the manner above men- 
*^ tioned. — The jwcecrp^ was kept and number- 
** ed, as the materials on which the Order was 
^' framed, and on which a fresh Order, in case 
" of need, might be obtained ; mention of the 
" reference to the " Ministère Public " is not 
*' made on the prœçipe, but is entered in the 
" Book where all orders are noted down. As 
" a Rule strictly adhered to, no Order was 
*' given after the reference made to the " Mi- 
*' nistère Public " imless the answer of this 
*^ latter be produced to the Judge. " 

On the other hand, the Respondents have 
produced, from the records of this Court, du- 
ring the period in question, several exemples 
of the homologation, by the Com^ itself, of 
the deliberations of Family Councils, there 
does not appear to have been any opposition. 

It appears to us that, after the changes in 
the constitution of the Courts, the practice of 
resorting to the Judge, sitting at Chambers, 


for the homologation of the proceedings of 
Family Councils was quite competent. A 
Judge at Chambers represents the Court itself 
in matters requiring dispatch. He sits at his 
official Chambers, at the Tribunal, not in his 
own private residence. In the vast majority of 
such cases the homologation is a matter of 
course, and to keep parties waiting during 
the vacations would be attended, in many 
cases, not only with great inconvenience, but 
with positive injustice and loss. Therefore, 
as regards competency of the Judge, celerity of 
procedure, and convenience of business, we do 
not think that any thing serious can be alleged 
against the procedure which was adopted. 
But it is said that the passing of the Ord. No* 
24 of 1855 is incons istent with this view, as 
the powers of a Judge at Chambers were then 
intended, for the first time, to the affirmations 
of deliberations of Family Coimcils ( § 2 and 
Schedule). 

It does not appear to us that this is a correct 
exposition of the law. If it were so, it would 
follow that all the homologations, in the in- 
tervals from 1851 to 1855, would be null and 
void, which would have necessarily a very 
serious result. No doubt if the words of the 
Ordinance cleary supported the Respondents 
contention, it might be impossible to listen to 
any argimient ab inconvenienti. 

But do the terms of the new law support 
this position ? We think not. The rubric, so 
far as it relates to the matter now under dis- 
cussion, is merely this : " An Ordinance for 
removal of doubts touching the Jurisdiction 
of the Supreme Court, in small causes, and 
for facilitating and promoting the despatch 
'^ of business at Chambers and for the removal 
of doubts touching the same." 
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The preamble rims thus : 

'* Whereas doubts may arise, as to the Ju- 
'^ risdiction of the Supreme Court, in suits and 
** demands, wherein the subject in litigation 
'* does not exceed £ 100, and which shall not 
*' be within the competency of the District 
'* Magistrate ; and it is expedient to remove 
" such doubts ; and whereas it is expedient to 
*' facilitate and promote the despatch of bu- 
** siness before a Judge at Chambers, and to 
" remove doubts toucning the Jurisdiction of» 
*' J udge at Chambers, in certain matters.'* 

And then we have the sections following : 

« 

'* Art. 1. — ^It is hereby declared that whenc- 
'• ver the principal cause of action, exclusive 
" of interest and costs, does not exceed in va- 
** lue £ 100, the Court, held before a single 
" Judge, is competent to take cognizance of 
** the same. 


*' Art. 2. The matters set out in the Sche- 
'* dule to this Ordinance annexed may, subject 
*' to the discretion of the Judge, in any par- 
'^ ticular case, to refer the same to the Court, 
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" be henc5eforth finally disposed of, at Cham- 
bers, by a Judge's Order, which Order shall 
be a suificient authority, to the Registrar of 
'^ the Court, to issue thereon a Rule of Court 
" do piano. 

" Art: 3. It is hereby declared that all mat- 
*' ters, upon which a Judge's Order or autho- 
" rity was fonnerly required from the Presi- 
*' dent of the Court of First Instance, or Pre- 
" sident of the Court of Appeal, previous to 
" the introduction of any action before either 
" Court, and all matters wtiich w^re settled 
" at Chambers before the President of either 
*^ Court (other than matters in which Juris- 
diction may have been given exclusively to 
the District Magistrate) are within the com- 
petence of a Judge of the Supreme Court." 

The purpose of the legislature was merely 
to remove doubts which may arise, as to cer- 
tain matters, and it therefore declares so and . 
go. The enactments, so far as relates to the 
matters here in dispute, appear to us to be 
declaratory of what the law really was, at 
the time. It is said that, by a fundamental 
law of the Colony, no enactment can have a 
retrospective effect. (C. C. Article 2.) Asa 
general rule this is quite true, on all legal 
systems, though perhaps it is not unworthy of 
remark, that there is scarcely an article, in 
the whole Code, which has given rise to more 
discussion. It is obvious that a new law, 
expressed in the ordinary enacting terms, can- 
not have any retrospective activity ; but to say 
that the legislature cannot pass a law to re- 
move doubts, and to declare what the law 
really is, would be to impair the plenitude of 
the legislature's power. 

5o. — It is said the capacities in which Mrs 
Chapman was acting were not set forth with 
sufficient distinctness, in the inscription. But 
really it appears to us that the recital is both 
full and specific. 

'* Mary Jane Burnett, now absent from this 
" Colony, and the widow of the late the Ho- 
** norable Edward Chapman, late member of 
•^ the Council of Goverinnent and merchant, 
'' in this Colony ; the said Widow Chapman, 
" acting as sole executrix and as legatee of the 
" said late the Honorable Edward Chapman, 
" her husband deceased, as per his will bear- 
" ing date third and fifth June, now last past, 
'' and filed in the Office of Mr. notary Guim- 
** beau, as per deed drawn up before him and 
" his fellow, on fifth July, now last past, and 
'' registered on the same day, in Reg. A. 108 
*' No. 3862 ; and the aforesaid widow Chapman 
'* further acting as heiress of the late Mary 
*' Georgina Chapman, her daughter, deceased 
" subsequent to the death of her father." 

6o. — ^It is argued that there is no date of 
exigibilité. This unquestionably is required 
by law. But, on the face of the deed, it is 
said that the mortgage is granted for the reim- 
bursement of all sums already due and owing. 
This shows that, even at the date of the 
writing, the amount w:as truly due and exi- 
gible, and delay was only given on «ecurities 
for payment being granted. 


From the views taken by the Court, in this 
case, it is not necessary to determine some 
very important and interesting questions 
which have been debated before us, among 
others the effect of the ratification, by the mi- 
nor, after majority, of the hypothec granted by 
him or his attomies, in minority. As, how- 
ever, it is not improbable that the case may 
be taken to a Superior Court, it may not be 
improper for us to indicate, very briefly, what 
our views might have been on that question, 
had we been called upon to decide it. 

• From the array of authorities on both side» 

quoted, in the coince sf thé argument, it will 

•be seeù that the point is one of difficulty and 

•has given rise to great diversity of opinion, 

among the ablest of the French Lawyers. 

Multum audant Doctor es. 

With every respect for these writers who 
•express the opposite view, we think that the 
opinion of those who refuse a retrospective 
effect to such deeds of ratification, so far as 
relates to third parties, such as later creditors 
by hypothec, is the correct one. We found 
our opinion chiefly on the following conside- 
rations : 

1. — ^The express words of Article 1338, 
that ratifications shall take effect, "sans 
préjudice néanmoins du droit des tiers. 

2. — ^That such subsequent ratification is, as 
to the later creditor, a resinter alios, by which, 
according to the general rule of law, his inters 
est ought not to be affected. • 

3. — ^That the grantor of the deed should 
not have it in liis power, by any act of his 
own, to promote the interests of a creditor at 
the exi)ense of those of another. 

4.— That the distinction of " nullités ab- 
solues" and "nullités relatives" on which the 
solution of the question is said, by many 
writers, to depend, is not mentioned in the 
law itself, which, when we get beyond deeds 
absolutely null and void as being opposed 
to morality or positive law, is itself, one, in 
many cases, of a very nice and metaphysical 
nature, and not satisfactory for the practical 
decision of causes. 

5o. — ^That the principle of recroactive effect 
given to deeds, is itself contrary to general 
equity, and is made to depend on what is un- 
usually termed a fiction of law. These fic- 
tions, we think, ought to be restrained, aa 
much as possible, and not enlarged. 

On the whole matter, therefore, the Coiui 
orders and decrees, that the Judgment of Ae 
Master, of dates 19th July 1861, and 27t!i 
February 1862, be recalled and that the Mort* 
ga^e inscription of the Appellants, the Ori^a- 
taf Bank shall have a priority over that of the 
Respondents Overend Gumey and Co., in the 
distribution of the sale price of the Quem 
Victoria Estate. 

Costs to the Appellants, 
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, SUPREME COURT. 

Vente de Marchandises, — Contesta- 
tions ENTRE CoMMERÇANS, ^RbNVOI DBr 

VA^T LE Master, 

Un compte acquitté ne prouve pas le paie- 
ment d'un compte, (Tune date antérieure, 
etUre les mêmes parties. 

Sale of Goods, — Contestations bB: 
TWEEN Traders, — ^Remit before the Mas* 
ter. 


A acquittanced account is not proof of 
payment of an account y of anterior date, between 
the same parties. 


Number of JRecord, 7250, 


P,A.WIÉHÉ&Co., 

versus. 
FÉBURE MARTIAL, 


Plaintiff. 


Defendant. 


/ ■■■ ■>■ 


Before: 


His Honor the Chief Judge and 
The HonoraUe N: G. Bsstbl Sd P. J. 

A. Legall, — of Counsel for Plaintiflfe, 
.J. H. AcKROYD, — Plaintiffs' Attorney. • 
G« B. CoLiN,— of Counsel for Deftudaat* 
A. J. Colin, — ^Defe^d^'s Attorney^ 

84th July, 1862. 

The sum of $li9.82 (f is demanded, by 
the Plaintiffs, in this action, from the Defen-^ 
dant, for goods sold and delivered to him, fi-om* 
the fourth July to tenth August 1861. 

The defence to the action is a formal denial 
of the sale and delivery of the goods in ques- 
tion. 

In support of this denial two receipts were 
put in, of an anterior date to that of the ac-* 
count produced by the Plaintiffs, proving 
payment, by l^e Defendant to the Plaintiff», of 
two sums, one of $ 80.17 ^, on the same day, 
for goods of a sxmilar description as those 
enumerated in Pbdntiffis' aocount. 

Another receipt was also put in, by Defen- 
dant, of a subsequent date to that of the ac- 
count produced, shewing payment by him, on 
the sixth September 1861, of a sumof $25.11(^, 
for goods of a like description as claimed in 
this case. 

Hence the improbability, it was contended, 
of Plaintiffs having supplied the goods, home 
in the account, from the fourth July to tenth 
August 1861, and to the large amoimt of 
$ 49.82 (^. 

It was further stated that, by the Defen- 
dant's bocks, the Court has the evidence of 
purchases, by the Defendant from other par- 
ties, of goods, of a similar description as those 
claimed, pending the time wherein tlie goods, 
payment for which is now demanded, are 


alleged to have been^spU an4 delivered by the 
Plaintiffi. 

The fiicts )dleged by the Defendant were 
not denied by the Plaintiffs, who accounted 
for the sum received^ subsequently to the date 
of the supplies borne on the account, by the 
two fold allegation that, on the non payment 
of the amount of the account sued upon^.credit 
was refused to the Defendant, and Àat on his 
subsequent application for the goods paid for 
in September 1861, he had been told that no 
goods should henceforth and until payment of 
the aocount, be delivered to him, except on 
immediate payment, upon which Defendant 
paid the sum of $^.11 ^, in September, for 
the goods then purchased by, and delivered to 
him. 

It was also admitted, by the Plaintiffe, that 
the Defendant's books might lead to the infe- 
• rence that he had supplied himself elsewhere 
during the space of time borné on the Plaintiffs, 
account ; but that he had so suppUed himself 
also from the Plaîiitifïs* store was apparent 
fi^m the entries in the Plaintiffs* books, of 
which the account produced is but the repro- 
duction. 

The books of Plaintiffs, not being in Court, 
. and with the view of delaying the decision of 
this case as little as possible, the Coiurt referred 
the matter to the Master, that he should exa- 
mine the Books of both parties, and report, 
► within eight days, on the correctness of the facts 
alleged on both sides. 

However, the Master has mei^ly reported 
that : " The entries of the several items 
** mentioned in the Plaintiffs' Bill of partiçu- 
" lars^ dîited 10th August 1861,, are correct 
*' and duly'luade iid.the Store JLeepers' book, 
" and the Day Book of the said Firm, and 
" that no such entry of payment appears in 
" the Cash Book. " 

^' That although. preceding and subsequent 
entries of goods received by the Defendant, 
and of his dealings with the Plaintiffs, 
exist in the Book of entries, kept by the 
Defendant, none whatsoever appear of the 
dates given in the Plaintiffs' said Bill of 
particulars. " 

Thus the Court is left in much the same 
position as before, but must nevertheless pro- 
ceed to judgment. 

No writing of any kind intervened, on oc- 
casion of the alleged sale and deKvery of the 
articles set forth in the account. 

The Defendant has adduced but one wit- 
ness whose evidence is merely of a negative 
character. 

On the other hand the Plaintiffs have addu- 
ced the evidence of three witnesses, whose 
testimony of an affirmative and positive cha- 
racter cannot, in the opinion of the Court, be 
resisted. 

Therefore Judgment for PlaintiÉfe with 
costs. Interest at 12 per cent. Arrest in 
execution. Imprisonment limited to three years. 
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Bail Ctmrt 


Appbl d'vn Juoemint du Magistrat de 
d i8trict» ' — lou aob d oxjveaob ,— contbsta • 
tions sur le prix du travail, — juobmrnt 

PAR DÉFAUT, — " NeW TRIAL,"— ApFELj—RbN. 
VOI DE LA CAUSE DEVANT LE M AOI8TRAT,— PrO • 

CBDDRE, — Serment suppli^toire, — Ord. No. 
34 de 1852,— C. C. arts 1866 et 1367. 


H'hta, under a demand for payment of an 
account for carpenter^ $ work, the contract 
generally was admitted^ but the amount 
(/work actually performed, and its tfalue 
was deniedy and the Plaintiff had adduced 
a considerable amount of evidence^ though 
not complete proof, the Court allowed the 
Plaintiff to take the sujppletory caih. 

The formalities of procedure required by the 

District Ordinances should be strictly 

followed by the Magistrate, 

Nmaber of Record : 289 

BANGÂRD, Appellant. 

versus « 

PESMAZUBES, Respondeot 


Before: « 

His Honor the Chief Judob. 

6. B. Colin,— -Of Coansel for Appellant» 
J. Geo. ÏE8SIER, — Appellaut's Attorney. 
E. Bazirb, — Of Counsel for Respondent. 
C. Uautray,— Respondent's Attorney. 

24/A July 1862. ^ 

This was an Appeal from a Jadgment of 
the District Magistrate of Grand Port, sitting 
Oil the Civil side. The original demand was 
for the snm of £207.16 c. amoont of certain 
< arpenter 's work, ezecated for the Defendant 
Deftiuazures, at the ** Etablissement Marre 
d Albert." The work generaUy was not dispn- 
ted, but the price, and the prscise amount 
actually performed were denied. 


Sur une demande en paiement, faite pour eer» 
tains travausp de constructions ou de répa* 
lions, le contrat ayant été admis, et le 
montant du compte contesté, et les preuves 
invoquées par le demandeur étant d'une 
certaine importance, bien qu'elles ne fu$t 
sent pas complètes, la Qour a déféré au 
demandeur le serment supplétoirp. 

La Procédure prescrite par les Ordonnances 
sur la Magistrature di District doit être 
rigoureusement observée par les Magistrats. 

Appeal from Judgment of Distict Magis- 
trate, — Work and labour done, — Contes- j 

TATIOKS FOR THE PRICE OF WORKS, — JUDGMENT 
BY DEFAULT, — NeW TRIAL, — APPEAL,— ReMIT 
OF TUE CASB TO THE DISTRICT MAGISTRATE,—* 

Procedure, — Supplbtory oath, — Ord. 3*4 
or 1852,— C. C. ARTS 1366, & 1367. 


At the ilrit bearing, the Plaintiff called one 
witness, who deposed that the prices charged 
were correct, but he could not speak to the 
antiount of work done. The case was then 
delayed, at the request of the Defendant, that 
he might get, firom the Plaintiff, . a note of 
particttlsrs, and have an opportunity of citing 
witnesses* The eaae stood over for one month. 

When it next came on, the Defendant did 
not appear, and Judgment went against him 
by default. 

On his Petition, stating that he had never 
received a copy of the account, that he did not 
know the precise day of the trial,and therefore 
praying fora New tria!, the Defendant was 
allowed a new Trial, under the conditions 
^' prescribed by the Rules of Court.'' 

On the day fised, the Plaintiff appeared 
alone in support of his claim. The Defendant 
was assisted by an Attorney or an Attorney's 
Clerk. Poor witnesses and the Defendaat 
himself were examined on his behalf. The 
statements of those parties were conflicting. 
The learned Magistrate '' dismissed the de- 
'« mand with costs against the Plaintiff, in as 
'* much as the Plaintiff has not proved his 
'' claim to the satisfaction of the Court '* 

The Plaintiff Appealed. 

G. B. CoLiN^ for Appellant : Substantial 
injustice has been done, m this case, to my 
client» a poor trades man» contending with a 
rich proprietor. The long delays, particularly 
after the proof had begun, should not have 
been granted. The !l^Iaintiff standing in Court 
alone did not contend, on equal terms, against 
the Defendant, a man of education, who was 
also allowed the assistance of a Counsel. As 
the only real point in dispute was the price at 
which the work was to be done, a remit should 
have been made, at once, to an appraiser ; or 
the Plaintiffs* oath should have been taken ; 
that WAS the course followed, by this Court^ 
in the very similar case of Grandisson versus 
Lalouette. Fourth July 1845. (Bruzeaud's 
Reports. Page. 80.) At all events the Judg- 
ment di«mis«ng the case should not have been 
pronounced; that amounts to a chose jugée; a 
nonsuit should have been entered. 

Bazire, for Respondent : The argurueiit. on 
the other side, is built entirely ou iaacifui 
grounds arising from the alleged disparity in 
position of the parties. Courts of Justice have 
nothing to do with such sentimeutai aigi* 
ments. The Appellant must shew gooci reasons 
in law not mere fancies, before the Judj^inent 
standing in my favor may be upset. 'lbs 
account founded ou is entitled as fcilow^ : 

" Etablissement Marre d'Albert doit à 
"Célidor Ban^i^rd, d*aprè3 Jagprrent reiiùu le 
" vingt-un Décembre dernierj paria Cou-: le 
" district du Grscd Port, pcvr %o\\i'i c^c 
•' règlement. " 
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Sat«Q Record of any «oeli aOeged Jadg- | 
roanfe w«yï prodiiced ia the Court below. 80^ 
tW very fouudatioa of the oUiin wm wanti&gt 
There are no real grounds of Appe»l, as the* 
Magistrate has the fuUest authority to grant 
a New Trialy when he thinks it conducive ta 
the ends of Xastice : Ordinance No. 34 of 
1352. SwUon 36. 

CouN, in reply : If the Defendant wanted 
to inspect the Jadgcnent of the Coart. refer ^ 
ed to iu the account claimed, he had ooly to 
ask for it. It had really nothing to do with 
the cas^y and was only referred to by my 
client, ÎQ his ignorance. The whole of the 
proceedings and the examination of the 
• new witness was quite a. surprise agains^^ 
my client^ and he had no knowledge of 
his poiition» enabUng him to resist those 
proceedings. The case should have gone 
to ■* Experts;" or the Plaintiff's serment sup- 
plétoire should have been allowed. (C. C. 
1066. and following Articles.^ There was no 
room at all for a dismissal of the ease. 

His Honor the chief juhoe : There cer- 
tainly have been considexable delay in procee* 
ding with this case^ and these may have borne 
hard on the Appellant, who resides at a long 
' distance from the District Court. Bat the 
learned Magistrate below granted ijiofe delays, 
in the exercise of his discretion that they 
were necessary fer the dne determination of 
. the rights of parties. But the Défendantes 
first notion fpr delay -should have been -made, 
before the Plaintiff's proof commenced; and 
had the precise, enactments and schedules^ 
regulating the, subsequent proceedings, been 
mote i*pecially looked at, die later delays 
would probably not have been so great. Seeing- 
that the Defendant admitted the contract and 
that the only qoestioa was the amount of 
work done and its value, the Judgment dis- 
missing ttie case altogether will require to be 
recalled. The deoisiQus, both of the Court of 
¥ir9t Instance and the Court of Appeal, in 
Ch'nndissan verws Lalouette, are not without 
their bearing he«e»«nd the Court is of opinion, 
looking at the state of the case, on the eviden* 
ce aiready adduced, that a similar Judgment 
will meet" tile Justice of the present suit. 

The demand « t)iough not altogether esta- 
blished in evidence is very far indeed from 
being destitute of proof: C. C. 1368^ 1367. 
l^othier. Traité dee obligations, Y. 2> No. 

^ The Judgment app^dl^d against is therefore 
rec«ilied; and the case remitted to the District 
Cuurt, that the oath of the Plaintiff Bangard 
:cav be taken,- to the truth and exactitude of 
lii^ account as to the amount of work^-actually 
executed and its value. All questions of costs 
rrsorved in the meantime, and to be disposed 
of by the District Magistrate, after the o)tb 
h taken. 


AfFBL ]l*tm JUtfSlfXNT 9S' MAGISTRAT VY. 
DISTRICT (rA&TTO CRÏMIN«I<LSi) — POSSESSION 
d'objets VOItÉS PAR X*ACCUsé,-— ReCEL,— Va- 

LxniTÂ ne jugemekt lorsqtj^il n'est pas 

RENDU A LA RBQOÊTB DE LA PARTIS ClVItB^— 

Art. 40 et 310 wr C. P. 

Appeal prom conviction op district ma- 
gistrate (cRfMniAX siDE^)-^ Possession op 

STOLBN OBJECTS BY THE PARTY CHA'IlGED,*— 
Se€RETINO STOLEN OBJECTS»— - VALIDITY OF 
CONYIOTION WHEN IT IS NOT DELIVERED IN THK 
NAME OP THE OWNER OP SUCH OBJECTS, — ART. 
40 AND 310 OP TUB COLONIAL P. C* 


Number of Record : 146 

8APARMUTH,~Appellant. 
" vetettê» 

THE QUEEN,--*BespoDdeiit. 

Before : ' 

The Honorabie N. G. BBSTBL'2â P. J. 


m0 


I 

V. Nae, — Of Counsel of Appellant. 
J. Geo. Tessier,-^ Appellants Attorney. 
S. J. DotioLASy — Sabs« Proc. & Adr Gene* 
pal. . ^ 

J.'BoiTCHST,— 'Qaeen's Attcnrney. 

15ih Auffusi lS6i. 

On this Appeal being called for hearni^, 
Nae, of Counsel for the Appellant, confined 
his argament to the first ground of Appeal 
namely : , 

That the Conviction was bad in law. Bad^ 
it was contended, 1st. Because the Information 
had not been lodged by the Owner of the 
articles said to have been secreted by tire 
Appellant, but by a third party, — 2ndly. Be- 
cause of the vltriance existing between the 
Conviction and the Information, the latter 
charging a purchase^ by the AppeDant^ of the 
goods alleged to have hçen stolen, and the 
Conviction of the Appettàint, for the offence 
with which he stopd charged, leading by the 
quotation of Article 40 and 310 of the Penal 
Code, to the inference that the Appellant was 
guilty of bein^ in possessipn of stolen goods, 
either knowingly or vrithout sufficient excuse 
or justification. 

Ih support of the Ist objection, disputed br 
the Crown Counsel, no authority was cited to 
shew that it was necessary, in the case before 
the Court, that ihe complaint should be laid 
by the owner^in person. 

The Rule on this point is, that ^ in some 
^ cases of injury to private property, where 
*' the /^na/^y id intended as a Compensation 

I' '' to the owner ^ and in which the dissent of 
*' the owner is essential to the offence, (as on 
•' the former Statute of dth Geo. 3 C. 1^;.) 
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" for the protection itf. prif ite fiaherits, it U 
'^ requisite that either .the CompUiAts ehonld 
'^ be made on • behalf of the oirniér, or eome 
'Vother proof of hit -diflteni uddaced along 
'* with the charge^ altho, the SUkiute itself 
'^ may not profesa ia termaa . la make that a^ 
' ' cooditioQ ; for unleae . it «{qpeasa that the 
" owaer diasented to act , it does ttbt 
'^ amount to aa offeace. It ia noir therefore 
*' settled that, io every C&mfietion of this na* 
" turQ|.it moat be distinctly stated in thein<* 
^* formation and ia the evidence^ that the pro* 
'' eeadiag'before the Ma^atrate iaat the 
inataoce of the owner. " (raley pnGonrict : 
Page sal.) 

And altho' it was imneceeaary in thia case, 
yet the Informer^in thia instanot» is stated to 
have acted on behalf of the owner of the goods 
found iu the possession of the party charged, 
aa if foreseina: and anxious to rebut this very 
objection to its insofficimcy in law* 

The 2d objection against the yalidity of the 
Conviction» mamely : the variance between the 
Conviction and Informationi aa to the natnre 
of the offence' waa alao .disputed by the Crown 
Counsel, who Cfontended that aome of the bags 
alleged to have been empty, when they reached 
the possession of Appellaut, were full ; that 
whether the goods reached the . Appellant's 
possession by purchase, or as bailee, waa im* 
material. His guilty knowledge, in either case, 
is proved by the secreting, of some of the bags 
and contents, and of the abuse made by him 
of the trust reposed in lum by the original and 
principal offender. 

Article. 40 of our Colonial Penal Co^e 
corresponds with. Article. 62 of the Penal 
Code of France ; on reference to wich I find 
the following note. (Code Pénal annoté par 
Gilbert, Art : 62 note 6.) '' La loi n'exige 
'' point que le receleur ait profité de la chose 
" qu'il a reçue. La pirconsta^ce que le préve* 
*^ nu de recelé a reçu, en simple dépôt, la oho« 
" se volée, on inême en a payé le prie, n*al- 
" tererait donc point le caractère crioiinel du 
" recelé. 


(Chauvean et Hélie. Volume, 1 Page 435. 
3d Edition.) 

The offmce contemplated by the legislature 
of France and of this Colony, is *' knowingly 
receiving and secreting the stolen goods." 
Whether the goods reach jthe receiver by 
the purchase ^rom» or as bailee of, the prinoi- 
^ pal offender ia immaterial, as in both cases, 
having possession of the goods he must 
necessarily account, in a satisfactory manner, 
for such possession. 

The two ol^ections urged against the ille- 
gality of the Conviction cannot therefore bo 
allowed. The other reasons assigned, such as 
the want of evidence, fe^., in support of the 
conviction,ar6 matters which tb<^ Court ooglit 


Inottoenfttràin. Tkevewaé'iftlills ceee suffi- 
cient evidence to go to*a Jtbry. The Judge» 
up<Mi the evidence* sddoeed on both akles^ 
havini( given a Verdict againétthe Appellant, 
the ConvietiOQ must be a«d ir ào6^dîi%ly 
supported. 

*. . . ... • • , 

Appeal accordingly dismissed witb costs* 
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Appel d'vk imnuvsfrr iiB 'magistrat de 

niSTRICT^-^LORSQUE l'iNTIMK LAISSE PSFAITT 
LB JtrOBMENf nOTfr il EST TÀIT AP^El' SERA 
AKN17l£ bans tXAMEN. 
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Appeal PRost ' a jitdgment op district' 

M AO^ISTRATE^ — In AN APPEAL WEEK NO ONE 
APPEARS TO SUPPORT THE JTTDfeMBliTOP THE 
COltRll BELOW, IT WILL, At ONCE, B1È QUA^HEP. 


Nimber ofttee&rt ; gg* 

HOSSEir,--Appenant. 

versus* 
NARAIN,----Be8pondëiH; 

Before : 
iEis Honour The Chief Jodoe. 


C M. CAftrpBBLL|^'-K)f Coàûset for Appel* 
Irat. • : . '^•^ 

W. FlrNNïss,-i-i-Appeîlatit^ Attorney. ' 

, I 

This inM an Appeal froia the Diatrict Cotxr t 
of Savanne, Civil Side, 

Campbell for Appellant : The Plaint here, 
was founded. on an alleged promissory note, 
partly written, and particularly the signatures, 
in Oriental characters. No proof whatever 
was given of the true import of those charac- 
ters, by translation, either into English or 
French. The Judgment is therefore null and 
void. 

His Honor the chibp judoé. It is enough 
that no one appears to support the Judgment 
of the Court below. All the formalities of 
Appeal appcÀr to have been daly observed. 

Jndgment quashed, with coats. 


BaiIG«Mrk 

IiooiaRD*ofrvRAOE,-« Contestations sitrlb 

PRIX ET LA QITALITB DEB TRAVAUX, -«DéVAVV 
B*SXPBRTXSE. 

Work AND LABOIïa DONB.^CôlVfBBTATlOlfS 
AS TO THE PRICE AND Q9ALITT OP WeRR|^«^ 
WlNT OP SÏTRVBT. 


104 


MM 


Nmmi&r rfBeeard : 3144 

BSB0J5R,— Plaiotiff. 

LEDEAUT,— Defecâdant . 

Before : 

Ihe Honorable N. 6. Bbstbl 2d P. J. 

3. RouiLLAKD»— Of Counsel for Plaintiff. 
£. O. Di St Fbbnx,— Plaintiff^s Attorney 
L. BouiLLARD,-— Of Counsel for Defendant. 
' B. BouLLé,-*Defendant's Attorney. 

5M Avffuit 1862. 

In this ease the Plaintiff claims from, the 
Defendant, payment of the sam of ^if 819.50, 
being the ampant of the balance of an aoeount 
of <8472, for certain repairs made, at Defen- 
dant's request, to her house, sitaate at Champ 
de Harsi and set ont in an agreei^mnt under 
private signatures^ dated the twentrjr eighth 
Hsy 1861; and also for the repairing of an 
oot hoose^ on. the aame premises* 

The defence is: 1st. The badness of the 
work done, and 2adly. The absence of any 
agreement as to the repairs ai the ** parillon.^' 

Tbe reply is that, had the work done been 
as bad as. sJlegec^ it was tht doty of the De- 
fendant to have objected to it/ and to have 
had it sorveyed by competent men, tmmedia* 
tely.npon^ot very seek after notice to her of 
the cemptetioft of auch woric. and not to have 
waited until pajrment was demanded to take 
the objeetion now broQi^t forward. 

To the 2ndob|eotioB, namely : The absence 
of any written agreement as to the reoaira of 
the ^ pavilion," it has been answered that the 
sam daimedi is ao triiUag, that it is hardly 
worth while to insist on that part of the de-^ 
mand referring to it. 

JUDGMENT. 

The evidence, in this oaae, shews that the 
Defendant visited the premises during the 
|irogres8 of the repairs oC her house ^ hadahe 
been diasatisfied. with the work donCi it was 
hex doty to have it surveyed, when told of 
the completion of the work. Nothing would 
have been easier, at that staf e of matters, 
than to aaoeitain*the worth of the objection 
and plea «ow set up. Instead of this the works 
now complained of were accepted by her. The 
hoQse was let, by her, first as an hotel during 
the race week, and snbseqaently for a school 
to one Gustave Dumée ; the truth of the 
allegation of the badness of the work done, 
eould not be ascertained, after the time 
elapsed since the - completion of the work 
objected to at this late hour. This oi itself is 
a auffieieot ground for ovetraling the objection 
set up to the demand. 


the anm of g* 307 .50 c. instead of g 819.50 c; 
claimed. Costs against the said Defendant. 


Bait Coirt. 




Imputation de paiement,— C. C. Ahts, 
1258 et 1256. 

Le paiement, fait par le débiteur, de dense 
dettes également écAues, dont Vune est caution > 
née, doit être imputé sur la dette cautionnée. 


Imputation op 
1253 AND ^256. 


payments,— C. c. Artk, 


An indefinite payment made by a debtor in 
two sums, one of which is cautioned, the other 
is not, is applied io the sum which is guaran" 
teedé 

Number of Becord : 283 

Before' 
His Honor t^e Chiep Judge. 

CHARON, Plaintiff. 

Versus. 

LEISHMAN & Co.| Defendants. 

C. M. CAMPBKtL,— of Counsel for Appellant. 
P. N. Chabon, ^Attorney for hiibseif. 
J. BouiLLARD^ — Of Connsel for Re^ndents. 
E. G. 9B St. Pbrne.— ^Respondent's Attorney. 

nth July 1862. 

This was an Appeal from a Jadgmentof the 
Senior District Magistrate of Port Louis. The 
case was partly ar^ed, some weeks ago, bot 
owing to the nnayoidable absence ofCounseli 
the £scuasion was only closed the other day. 

The facts were tliese. On 27th Jane 1859 
the RespondeDts Leishman and Company sold 
to F. Gallanty '* 50 (cinqnapte) balles na 
Moogliy à S 4 10 Ç la balle, eso. 6 0|o. '' On 
the 27th Jud^ tbey delitéred to Oalianty the 
rice» and certain additional bags, for the same 
price, amoantxng altogether to eighty bags, 
the whole price being Si 825.75. 

On the«ame date 29th the Appellant Ch^* 
ron granted to Leishman and Co. the following 
guarantee -. '* Je garantis le paiement de 50 
balles de riz rendues à M. F. Crallanty. " 

On 3rd August thercftftcr, Gallanty paid 
X 75 to Leishtnan and Co, to account general- 
ly, withont any imputation or appropriation 
of the payment. No receipt appears to h^ve 
been giren for the money. It was placed 
generally to the credit of the whol« debt, 
and according to this mode of paymeTit the 
sum of £250.75 still remained. 


Judgment thefore nni^ go for Plaintiff; for | On 14th fabraary 1860, Jadgmest, ytcA 
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taken, in the Supreme Court « tgain^t Gkllan- 
ty, for this sum of ^250.75, with interest and 
Costs. The amount not being paid, execution 
issued, and a return of Nulla Bona was made 
by the usher. 

Iq February last^ the present sni^ was rais- 
ed) in the District Court of Port Louis, against 
CharoUj on his guarantee, Leishman & Co. 
ciaiffling payment of 205 dollars as the price 
oi the 50 bags of rice covered by his guaran- 
tee. The learned Magistrate's Judgment was 
against Charon^ with interest and costs^ on 
the ground ^' that there is only one debt due 
" of which the Defendant guaranteed a part." 

Uuder the Appeal, Campbell, for Charon^ 
argued : 

This is a case of money paid to a credi- 
tor by a debtor in more obligations than 
one, without the debtor saying how he wish- 
ed the payment to bd applied. Certain rules 
have been laid down, in the Code^ for the 
regulation of such cases. See C. C. Arts. 
1253 andfollowing. In particular, by article 
1256, it is enacted : " Lorsque la quittance 
*' ne porte aucune imputation, le paiement 
*' doit être imputé sur la dette que le débiteur 
" avait» pour lors, le plus d'intérêt d'acquitter 
'' entre celles qui sont pareillement échues ; 
^' ^iuoiii^ «tt« la dette échue, quoique moini» 
**onérett9e4}ae oelles qui ne le sont point. Si 
" je», deitliftaont d'%ale nature^l'imputatios se 
'' fait sur la plus auf i^spe ; toutes choses éga«' 
*' les, elle se fait proportionellement.*' 

• 

This article appliea-ditectly, as the debtor 
had a greater interest to. pay the debt which 
was cautioned, than the debt not cautioned^ as 
by paying the former, he discharged two 
creditors at onee. Sçe Maroaok^. IV« Pugo 
554. TouLLiBR. YII. Page ^2. 

BouiLLARD, for Bespondents, Leishman and 
Co : This is a new point which was not raised 
in the Court below. It cannot, therefore; be 
ootupeteu^If argued, according to the consti- 
tution of the Courts. Lloyds Practice of 
County: Courts. Page 206. The sale and the 
guarantee were quite separate. We exhausted 
every possible remedy, before, taking steps 
against Charon, and we have given credit for 
ail the money we got. 

. - ... 

Campbisll, in reply* The point was mooted 
before the District Court. I stated it as soon 
as I saw, from the documents put in, how the 
case really stood. It cannot be expected that 
the notes of the Judge below can contain a full 
record of every thing that takes place. 

Hls I loiNOR THR Chief Judge : I think we 
may fairly gather, from the notes of the 
leartied Juge in the Court below, that the 
point was before him, for the decision is put 
on the p^round *' that there is only one debt, 
" of w}àch the Defu'ûdant guaranteed a part," 


and so reasoning, he arrived 4t the conclusion, 
that whatever part of the rice wa» not paid by 
Oallanty, Charon was bound to pay, up to the 
amount of the price ofOObags. 

i 

The case does not strike this Court in pre- 
cisely the same light. It will be remarked'lthat 
the present suit is one entirely between MM. 
Leishman and Co. and Mr. Charoa, and must 
be- decided on the vinculœ juris establiehed 
between them whatever these may be. The 
position of a cautioner is always, in the'eyé of 
law,a favourable one, his obligation will not be 
extended beyond* the precise limits of the 
words used, Civil Code 2015, '* Le caution- 
*' nement ne se présume point': il doit être 
'* exprès, et on ne peut pa» retendre au delà 
^' des limités^ dans lesquelles il a été con- 
" tracté.'' 

Agaitf an obligation of cautionry is- merely 
supplementary to the principal contract; as 
the cautioner can only be called on to pay, if 
the principal debtor himself fails to do so. C. 
C article 2011 " Celai qui se rend caution 
'^ d*une obligation, se seutnet, envèrfe le cré- 
*'ancier> à satisiairu* à cette obligation, èi le 
'' débiteur n'y satisfait pai lui même." ' ^ 

Now, in the present case, hâs'the principal 
debtor failed to pay ? The cautioner says he 
has not, at least up to a certain point. It •is* 
admitted tbat.on third- August 1859jthe pri». 
cipâl debtor made a payment 'of 75 dollars -to 
the creditoTBj and-fdr that the cautioner eays 
the breditors must allow him credit' as fer-so 
much paid to account of the debt which he 
guaranteed. Now, supposing there had been 
no other claîirs by Leishhaan fe Go; against 
Gallanty, except thé guaranteed one, such a 
payment to account mttat have pro tanta ligh* 
tened the cautioner's obligation ; why should 
it not do so h«fe ? < 

No doubt the creditors argue in this way : 
Gallanty, the principal debtor, made no appro- 
priation or imputation of the sum paid by him 
to account, and we chose to put it to the 
account generally, leaving a b dance of ^ 250 
75 c. stall due, for 205 d. of which, the amount 
to which the guarantee is limited, we tiow sue 
the cautioner. But are the creditors; by law^ 
entitled to make such an iiuputatioft ? 

It app*»ar8 to the Court that they are not. 
Tn the first place, this 'mode of* proceeding 
would really constitute a totally drff^^rent gua- 
rantee, far heavier against the cautioner, and 
contrary to all the legal rules of cautionry. It 
would be equivalent of saying tliat the gua. 
rantee was not, as it really was, pure and 
simple for payment of fifty bags of rice,but-for 
payment df any balance of eighty bags-of rrce 
which the debtor might not pay up, to the 
value of fifty bags; That is qhite another affair. 
The cautioner knew nothing of any sale of rice 
to Gallanty beyond the fifty bags which he 
guaran?teed'. - -, * 


106 


But farther, in the Civil Code, as id all the 
modern legal systems derived from the Roman 
law, as that of Scotland for example, there are 
certain fi^ed and determined rules regarding 
the* imputation of indefinite payments. The 
nbdem rules» in different country, are not in 
ill respecta ideiitical. This could scarcely be 
looked for, but there is what may be called a 
strong family resemblance running through 
them all. 

In his commentary on article 1250 C.C, 
Marcadk. Vol. IV. Page 554 says:" Ainsi, 
l'imputation se fera plutôt sur une dette 
emportant contrainte par corps que sur d'au- 
tres j plutôt sur celle qui produit intérêt que 
sur celles qui n'en produisent point, sur une 
dette hypothécaire plutôt que sur une dette 
chîrographaire ; sur celle pour laquelle le 
débiteur n donné caution plutôt que sur celle 
qu'il devait seul, car il a plus d'intérêt à s'ac- 
quitter, en même temps, envers deux person- 
nes, qu'envers une seule." 

So TouLLiER, Page. 252 Vol. 7. writes ': 
" Ainsi l'imputation doit se faire sur 
la dette qui le soumet à la contrainte 
par corps, plutôt que sur les autres, 
sur la dette qui produit des intérêts plutôt que 
sur celle qui n'en produit point; sur une dette 
hypothécaire, plutôt que sur une chirogra- 
phaire ;sur la dette pour laquelle il avait donné 
des cautious, plutôt que sur celle qu'il devait 
seul, pareequ'il n'acquitte à la fois e^uveradeûx 
créanciers ; sur la dette dont il était débiteur 
principal, plutôt que sur celle qu'il ne doit 
qu'eu Quaiité de caution ; sur celle qui contient 
uue claus'ï pénale, faute de paiement, plutôt 
que sur les autres^ &a. 

" Le principe que Timputation doit être 
faite sur la dette la plus ouéreuàe au débiteur, 
est fondé sur la présomption que c'est ainsi 
qu'il en eut agi, s'il avait été averti : Quod 
veteres it à defiriierunt, quod verisimile vider e* 
tur dtligentem deboitorem, ità negotium tuum 
gesiurum fuisse. Leg, 97, Jf. de soiut." 

This learned author also cites, in a note, an 
otd French case not unlike the present. 

• '' Voy z dans lo Recueil à* Avo^âb,1}, Tarrêt 
Ju trois Aodt 1709, qui jugea que le débiteur 
n'ayant donné caution que pour la moitié de 
sa dette, la somme q^i'il avait payée à valoir, 
^;iuâ imputation dans la quittance^ devrait 
:s imputer sur la partie cautionnée.*' 

• 

The case of Dacnud vs. Pre?ieuJ\ decided in. 
the 'Cour K )yale de ( ireuoble," .29th June 
lS-*i:^. SiREY ;j'i— :3— 572, coutirms the rule. 

It is perhaps not unworthy of remark that 
th«^ same rul'j has beeu adopted in the Juris- 
pru lf:nc3 ofbcotiaud; Bi^u^s jfjriHcipies,9ec-' 

It may be observe I th:^t the ^ale of the 5C 


I bags of rice, the price of whii^b was guaranteed 
by Charon, tooX place on the 2rth June 1859. 
Therein no proof that the remaining three 
bags were sold before the 29th. On this 
footing, the latter part of Article 1256 of the 
Civil Code might apply to this case, as the price 
of the fifty bags would be la dette la plus 
ancienne^ and the result would be the same ; 
but the Court does not found its Judgment on 
tbis view, as it was not argued by Counsel. 


The Judgment of the Court below is,.there- 
fore, recalled, and it is ordered that,in settling, 
Charon shall be entitled to have the sum of 
-875, paid by Gallanty on third August 185^, 
put to his credit, in diminution of the obliga- 
tion of guarantee undertaken by him. 

Costs to Charon. 


Sopreue Court* 

Hypothèque donnbb bn oaaantib x^^xjh 

COMPTE COUIUNT, — FrBUVB TBSTIIfONIALE,*-— 
InTBKPRBTATION BBS CONTRATS. C. C. 1341 
ET 1162. 

La preuve ieêtitnoniale ne doit pas être ad- 
mise pour prouver outre et contre le eonienu 
dun contrat, lors qu'aucune ambiguité postale 
ne résulte de l'une de ses clauses. 

Duns le doute^ la eon^niion sifUerprête 
dans le sens du lien le moins, rigoureux. 

MOBTOAGB SBCUI^ITY OIVBIT ON AN ACCOUNT, 
CURRENT,— OrAX» FJIOOF;^— *. InTEBPRB^JATION 
OF CONTRACTS. C. C^ 134L AND 1162. 


Parole évidence is not adnUtied to^ explain a 
regular deed, where nothing beyond a possible 
ambiguity, in iàf construction of a clause, is 
alleged. fVhere inereis a doubt the lighter ablim 
gation is always presuvted. 

Number of Record z 

Before : 
His Honor the Chirp Judob and the 
Honorable N. G. Bbstbl, 2. P. J. 


WIDOW St. PAUL, Plaintiff. 

J^ersus 
WILSON, SEW AliD & SWALE, Defen- 

[dante« 

J. RouiLLARD, — Of Counsel for Plaintiff. 
J. GuiBERT, — Plaintiffs' Attorney. 
E. Bazirk, — Of Counsel for Defendants. 
Sladk L Bankjs, — Defendant's Attornies. 


24th July 1862. 


I 


Iii the beginning of the mooth of August 
l^.V.% Madame Adolphe St. Paul, a reta» 
i*: jDor ill the Town of Port Louis^ waited on 
K^i^:^ WiUon Seward and Swale^ merchants 
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of that place, and asked to be supplied with 
goods in the way of her trade. As she was a 
stranger to thein^ Messrs Wilson Seward and 
Swate required some secority before opening 
an account with her^ and on the eleventh 
August 1860 she granted a mortgage on cer- 
tain real property, in this Island, op to the 
sum of £ LOGO. The mortgage ran in the 
following terms ; 

•' Par devant Me Lisis Herchenroder (aup- 
" pléant Me Vigoureux de KiMorvant) et son 
'^ collègue notaires, à Plia Maurice, à la rési« 
" dence du Port Louis, soussignés. 


<( 


A comparu. '^ 


*' Made. Jeanne Françoise Lucie Legars, 
•' Vede M. Adolphe St Paul, la dite dame 
" propriétaire demeurant au Port Louis. 

'* Laquelle, pour garantir à Messrs Wilson 
" Seward & Swale, le paiement des marchan- 
'•' dises que ces derniers se proposent de lui 
f* fournir, au fur et à mesure de ses besoins, 
"et jusqu'à concurrence de la somme de 
•'«1000. 


'^ A, par ces présentes, affecté, obligé et 
hypothéqué spécialement, et jusqu'à con- 
currence de la dite 6orame,au profit des dits, 
Sra WiUon Seward & Swale, ce accepté pour , 
eux, par M. Hardwick Wilson, négociant 
demeurant^au PortLoui8,à ce présent, agi^-' 
sant pour et au nom de la maison de 
Commerce, existant en cette ile, sous la 
raison sociale Wilson Seward & Swale, dont 
il est membre gérant, ayant la signature 
sociale ainsi qu il lo déclare. 


a 

n 

«r 
f ( 


<r 


Une portion de terrain &a. 


At the date of twenty seventh October 1860, 
furnishings bad been made to Madame St. 
Paul, to the value of S1030.70 ; on the twenty 
fourth October previously she had paid a sum 
of -8100 to account, so at the former date, of 
twenty seventh October shewed 55^930.07. 

At that date she granted, to Messrs. Wilson 
&^ Co., a second mortgage, over the same 
subject, for the sum of ^500, in all respects 
tlie same as the first, mutatis mutandis. Sub- 
sequently, a variety of furnishiug^ were made 
to the Plaiuiiti'aod varioas sunxs exceeding 
^1500 were p. ii by ber, lo account, from 
time to time. At the dase or ?eveuth August 
1861, she htool iniebttsd to the Defendants in 
the sum of '^l:~:20.î)0, accoriJing to their 
account as reiviercci to ber. 

Dealing wiHi the mort^j^.i^jes,?.» establishing, 
in their favor, a security for a ruaumjj^ balan 
ce, whatever it mi^!it,'\' iny mouiput, amouut 
to» uot exceedinji: .6150^). Wil^^ou à Co , ou 
twenty third Aug>i.'it; iH>l, rjvised a notice 
previous to levy to b? se'v^ I oik the Plaintifi", 
aud, oa the 1 Uh OctoUn- t'lereafter^ the 


property was seized, placed under legal custo- 
dy, and advertized for sale. 

The present action was then raided by 
Madame St. Paul, vAlo prayed the Court 
to rule that : '* the mortgaged security 
*' given by the Plaintiff to the Defen- 
'' danta, for the payment of . the aum^ 
'' of one thousand and five hundred dollars, 
'^according to the notarial instruments of 
" the eleventh day of August, and ** 27 oc- 
^' tober 1860, has become extinct and null 
'^ and void, to all intents and purposes, by 
'^ the payment of the aforesaid sum of 
^^^ 1,500, which has been effected, before the 
^Mate of the service of the notice previous to 
" levy of the Plaintiff's property; and that the 
^' said notice, the memorandum of seizure, 
^^ drawn up at the Defendant's suit, and ^ all 
'^proceedings connected with the seizure of the 
*' Plaintiff's real property/^ situate in the Dis- 
^* trict of Pamplemousbes, are null and of no 
'• effect,and besides to authorize the Conserva- 
'* tor to erase from his books the Inscription 
*' which have been taken in virtue of the 
*' notarial instruments aforesaid, and the 
*' seizure of the Plaintiff's property which Las 
" been transcribed at his office, at th» Defen- 
'^ dants, suit, and the said Plaintiff further 
''prays this Court to condemn the Defendants 
" to pay the sum of three hundred dollars, as 
" damages, for having, without any right or 
** title, seized and placed under the custody 
" of law, the Plaintiff's property, and for 
" having, by the said seizure, prevented the 
'^ Plaintiff from selling or leasing the property, 
'^ with costs against the Defendants. '* 

^QWLv RouiLLABi>, for Plaintiff, argued : 

The case is quite short and simple. The 
mortgages granted by lu were for. £500. Wc 
have paid them off, as the Defendants have 
received, from us, upwards of that suni, for 
goods supplied to us. The new theory adop- 
ted by the Defendants, of security for a 
running balance not exceeding S1500, may be 
very convenient for them, but was never un- 
derstood or inte.::ded by ua, and receives no 
countenance from the terms of the deeds. I 
am prepared to show, by parole evidence, if « 
necessary, that no one could understand the 
deeds in the sense of our opponents. 

His Honor the CHir.F Judge : It is not at 

ail likely that the Couxt would allow witnesses 
to be heard on the meaning of a regular 
notarial deed like this, where, so far as we 
have a? yet gone, no technicality of language 
has been d inclosed or anything, beyond a 
po&svble leîx^il ambiguity, in the meaning, 
which a Court must resolve for itself as it best 
may from the whole :scope and texture of tlie 
deed. C. C. L'îll. Tlie arabigjuitv if anv, 
would be, accordiug to LoRi> Bacon's division, 
an ambiguitax paicns uot au arnbiguitas laiens. 
It id^î'peakin'^ i^c-iit rally at leaat, in the latter 
dà*« oul^, îi. at parole evidence is admissible. 
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' RomiiLARD :Id»iK>t press for tbeexami* 
nation of the witnesses. 

'BàfùiuM, ibr* Drfe&danta t 

» 

I submit in limine, \i\int the. Piaintiff should 
be nonsuited. There ia no case to go to the 
Couvtj'ai no -proof has been led to shew that 
Madame St. Paul has paid us any sum^ far 
less 1500 p.» which alleged payment is the 
foundation of her claim. - 

Mr. Justice Bestrl : In article 2ad of 
your own plea, you say that the goods sup- 
plied by you : *^ were of great value namely 
" 3>382 drs. 34 $, or thereabouts/' ia article 
4th you add : ** That credit being given to 
*' the Plaintiff, for all and singular the pay < 
'' ments alleged \o have been made by her to 
*^ thef said Defendant«^it would appear, on an 
'' acMunt being taken between the Plain* 
*^ tiff and the Defendants, that there was 
<* and now is a large sum of money, to 
" wit : Fifteen hundred dollars, or up- 
'' wards^ due • and owing by the Defen* 
^' dants» for gooda^ chattels and mer« 
" chandise so supplied, by the Defendants to 
" the Plaintiff, npoa the faith of the before 
*' mentioned notarial iostrumenta, as such 
*^ mortgage security or securities as aforesaid, 
*' and which said amount of fifteen hundred 
'* dollars now remain unpaid ; and there 
** being a sum of ^1500 now due and owing^ 
'* from Plaintiff to Defendants^ and unpaid 
" as aforesaid, the said Plaintiff has not, 
'< nor can she legally claim to have, liberated 
'^ herself, in respeet of the Defendant's said 
" claim and mortgage securities ; and the 
'* said mortgage securities haver not become 
** extinct, and are not void, but are good, 
" valid and effectual in law, to all intents and 
" purposes whatsoever.'* This looks like' an 
admiasion of payment of the sumefi^l500« 

Chisp Jitdoc : At least it is quite sufficient 
to obviate the effect of Mr. Satire's argument, 
that the Plaintiff should be instantly put out 
q{ Court, by a non suit. 

Madame St Paul herself waa called upon 
interrogatories, she admitted the granting of 
the mortgages,in teroas of the deeds.and atated 
that she had liquidated the amount ,uamely 
^1500 ; that goods had been delivered to her 
for a larger amount than the balance remain- 
ing unpaid, and that the Defendants have 
entered suit for that balance. That when she 
ârst called on the Defendants to solicit sup- 
plies of goods, she was quite a stranger to 
them, 

Bazire, in continuation : The word in the 
mortgage, au fur et à mesure de ses besoins 
are very important. They show the nature of 
the arrangement to have been a ronning one* 
Tberie ia no liuiitatiqu whatever in point of 
time. (Palloz Cce courant. 1. 2.) The Piain- 
t)â haa reaped the whole advantage of the 


goods delivered ta her, and ahe eUgl^t to pay 
the price : All the proper requisites concurred 
for a legal mortgage, and all the forms of law 
were obaerved C. C. 2148. The Plaintiff is 
not entitled, by making an imputation of 
payments favorable to herself, to get qait of 
her oMigationa. The rulea pf payment with- 
out spécifie appropriation are not admitted in 
accounta current.C. C. 1256. Gilbert in loco- 
No. 1 and 2. Rogron adeundcm.SsE Smith's 
Mereantile law, Page 47S. '* Surety how 
'< far liable.'' Mr Smith says : '' The beat 
^' rule, on the subject, seems to me to be that 
*'laid down by Loan Ellenborough in Meile 
'' vs Hills, namely : that if a party meant to 
*^ confine his liability to a single dealing he 
^' should take care to say so.'' See also Dal- 
ijoa '* Hyp. oonveatiounelle." 

As for any daim of damages, evea if .we 
were wrong in our pretenaiona, it is quite out 
of the question here. Our proceedings have 
been entirely in conformity with the law. C, 
C. 2213. 

RouiLLARD, in reply ; Much ingenuity has 
been shewn, on the other side, bat the real 
case remains untouched. There was no account 
current here, so we have nothing to do with 
the principlea of such arrangementa. The 
worda ofi fur et à mesure are not to be read 
alone, but muat be taken with the context. I 
ask only for nominal damages, 

JUDGMENT. 

Thb Court said; The discuaainn here has 
been somewhat diacursive, and several matters 
have been argued, wlûoh are not within the 
case. For example^ we have no question here 
of a guarantee given by a third party, although 
there may be a certain analogy between cases 
of that deacription, which have been very bo- 
piously quoted from the Engliah Books, and 
a security given, as in this case, by the debtor 
himself over an immoveable subjeot. 

So again, the peculiar principles of the law 
of imputations of payments do not apply here. 
There is no question of debt here ; the point is 
one of security or mortgage, there can be little 
doubt that there ia still owing to the Defen* 
dants a considerable sum of money (apparently 
about <81500) for goods bom fide supplied by 
Madame St.^Paul, for recovery of which the 
ordinary legal remedies are open to them ; but 
the point, and the ojly point before the Court 
for decision, ia this : What ia the real effect, iu 
law, of the mortgages given by that lady? 
Were they, as she contends^ merely in security 
of the first 81500 worth of goods, the Defen- 
dants should supply ? Or, were the moirta:ages 
given so as to meet and cover any balance 
arising against her^ on the transaction of par- 
ties, at any time, not in excess of ^1500 ? In 
other words, were the immoveable aujijects 
burdened with a mort^age^ for what is usually 
called '' a running balance, " ou an account 
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between parties? Or was the mortgage secu-^ 
rity, a security for the goods at first supplied)* 
up to the falue of -81500 ? 

If the coutention of t\ie TliÛQtiff is coireet, 
tiien the mortgages are at an eod^ as she has» 
paid the amouat.aod consequently the seizure» 
by levy was unwarrantable ; if the views of» 
the Détendants are to be sustained, then they* 
were quite entitled to do all that they hay& 
doae, towards attaching and selling the sub* 
jects for the payment of their debt. 



. The words of ther writing are fewtmd not 
lu^jistiDct. {Already quoted.) Ift cannot be 
disputed that they may very well mean what 
the Plaintiff says she intended nnd understood, 
when she subscribed the deed, namely': th,at 
she gave this real security, simply for goods 
tp be advanced to her to the amount of ^lâOO 
and nothing farther. Indeed had this been 
the intention and purpose of both parties, it 
would have been difficult to select words more 
Siting for carrying out their object. 

Now does the mçaning attached to those 
words by the Defendants, equally, and as 
naturally^preseut itself to the mind ? On the 
perusal of the above clause, wa think that it" 
does not. 

Their meaning and understanding is tha» 
stated by themselves, in the pleadings : ** That 
'* it was agreed, by and between Plaintiff and 
" Defendants, that Plaintiff should open an 
*' accounti on credit, with the Defendants, 
'' upou the terms hereafter ^mentioned, and 
"" that such account was opened accordingly, 
*' and that there wa<i,aad is, an account in the 
*' nature of a running account, tbetween the 
" said Plainuff and the Defendants. And 
'' further that it was agreed between the 
'' J^laintiff and the Defendants, that Defen- 
" dauts should supply to Plaintiff g(»ods,chat« 
*' tels and merchandize, in the way of the 
'' Plaintiff's, business, from time to time/as 
"• she should want them, for the purposes of 
'^ her trade, as a draper» An^ that for the 
*^ goods, chattels and merchandize so, from 
" time to time, to be sold and delivered by the 
'* Di?fôidnnts, to the Plaintiff, in manner tts 
** sK? might require them as afore^tiid, and 
*'toreny balance which might be or become 
'^i^'ieYrom the said Plaintiff to the said 
'^ Di fend ints, upon such running account as 
'^ aforesaid, in respect of the same goods and 
'* merchandize^ the aaid notarial instruments 
''in the Declaration mentioned, should be à 
** coutinuiog guarantee and guarantees to the 
*' amount, respectively, of One thousand and 
".five hundred dollars. " 

We are of opinion that this meaning,to say 
t^e very least, does not arise ao' readily from 
the expressions used by the parties. But 
further, by an express rule of the Civil Code, 
Article 116^, it is said : '' Dana la'dottte» la 
'* conrention 8 interpret contre celai qui a 


'' stipule et en faiseur de celui qui a contracté 
**robHgation." • • . i'. - .i» -; 

i This rule proceeds on the well knows pvin- 

jcipleof Court law, thattn dubio, the obligatio 

' lemor is always presumed. Accordin^lj^, . the 

observation attributi^d to Loud ëubîoo'*' 

Rodân; in Merle vs Hills; k case of cautipnrjr' 

or guarantee, would not be law in Mauritius. 

Besides, cautionary obligations' are^ bere> as 
in all the countries governed by the general 
Rules of the Civil law, strictly iiiterpretedin- 
favor of cautioners, not against them. If, in** 
deed, a cautioner were himiself to write th6 
guarantee and hand it to .the creditor, some- 
thing might be said in favor of ^e prinoi pie 
of reading its terms against himself, as conirà 
proferentem^ though» even then, t^e more ge- 
neral rules of interpretation in his f^v^r , 
would probably be held to govern the,case!» No 
such question occurs here. The wricking was 
not prepared by Madame St Paul, but was a 
notarial deed drawn up in the form of an acte 
authentique, by a notary» before whom both 
parties ^appear^k 

It has been argued that the words '' au fur 
et à metmra*' shew tfaAt a ruaoing balance ,W8S 
in the view of • parties. We do oot think so. 
The words were simply that :g0ods wtifi: to 
be supplied, ^' a»fur et à mesure de aes '* {Ma* 
dame Si, PauPs}.'' bkisoins, '^ and «up to a cer^- 
taia ¥alue, in money* Nothing moce, 

. As to the .point cyf damftgea, na real <daim 
of loss has been put forward c>y the P^Uimtiff, 
far less^rovad inevidexvp^ ^i^ remains large- 
ly indebted to the Defendants and .certainly 
does not atand in a position favorable for 
making any demand in damages. 

The'Court finds and decrees^that the mort* 
gages in question are extinct, that the notice 
previous «tolevy^ memorandum and all the 
proceedings following thereon, ar^ aull and 
void, i^uthorisBs jthe Con(>ervator of Mort- 
gages to erase from his bcoks the Inscriptions 
following on the said mortgages, and all other 
entries therein.finds bo damnes duo toPlain-' 
tiff, 

i , 

Costs of suit against Defendants. 


Sopreme (kntU 

CoiX^CnVn DI^S revenus INTÉlttEyRS,-^ 

Ses POUVOIRS,— Refus ob délivrer une fa- 
tente pour !<▲ vente en OBTAIL PES SPIRt- 

TUifux,— Ord. No. 8 db 1861. 

CO{JL]9G>rdR OP INTERNAL aKVENU£S,-*-lljS 
POWRR^r— RlPUSAL TO* tiELlVEK HP JL LiCBNSS 
PQR TBB RETAIL OF COLONIAL SPIRITS^ -^OkD. 

No.8opJ86L 


« 1 I * t 

NELROSE GRAVDCOURT,— Plaintiff. 
*' 'Fersni, 

ACnNO collector' OP INTERNAL 

REVENUES,— Defendant. 

Before: 

His Honor the Chivf Jitdob, and 

Tfae Honorable N. O. BjbstkLj ^d P. J. 


J. L. Colin, — Of Counsel for Plaintiff. 

C. LABoan&y— Plaintiff's Attorney. 

S. J. Douglas^— Subs. Proc. & Adv. General. 

J, BoTJCHST, — Qaeen's At^ornejr. 

2lêt Avgust ]Sa2. 

This If s8 a motion for a Rule calling on 
Chasteauneuf, the Acting Collector of Inter- 
nai Revenues^ to shew cause, why a Writ of 
Mandamus ahonld not be issued by the Court, 
commanding him to deliveri to Applicant, a 
License for the selling of spirituous liquorS| 
at a certain shop, in the District of Rivière du' 
Rempart. 

The motion was grounded on the fbliowing 
ai&davit : 

f • 

** J. Nelrose GrandCourt, of the District 
'^ of Rivière du Rempart, Shop- Keeper, make 
"oath and say: 

-** That, on lath SeptemW 1861, the Li- 
''cense granted by the competent authority, 
'* tb Edouard Zoé, for the selling of spirituous 
'Miquors and other things ha» been transfer^ 
*' red to me, on account of the purchase I 
^ made of the stoc^ in trade of the said 
•^Edouard Zoé. ' ' 

^^That the License granted to 'the said 
^' Edouard Zoé, and transferred to me, expired 
^^ on 2 1st January last. 
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*' That, in order to continue my trade, I 
went, a few days before ita expiry, to the 
Collector of internal Revenues of this 
Colony, provided with the documents requi- 
red by law, in order to pay my Lieense, for 
continuing my trade ; that, then and there, 
1 offered to pay the amount of the duty 
which I owed for my said License, for the 
current year, and tendered the sum of £29, 
which is the' amount due on a License for 
selling spirituous liquors; that, there being, 
my said License was refused to me,by orders 
of the Acting Collector of Internal Reve* 
nues of this Colony ; that since then, I 
made, by myself and by others, several 
irisits, in order to have amicably my said 
License, which has always been refused to 
me without any motive. 


'/ That I have purchased the stock in trade 
'' of the said Edouard Zoé, at a very high pri- 
*' ee, knowing the profits accrueiti^ therefrom, 
^' and that, on account of the refusal made to 


'' me of the a^id ^cense, I am prevented 
<' from realizing the expectations I had, when 
" I purchased the same ; that should my sfitd 
" license be refused to me, I shall be ruined. * 

" That I am ready and offor to psy what 
*' may be asked from me, for my said license; 
" and cannot perceive the reason which may 
'' aothorize the said Acting Collector of In* 
'' temal Revenues to be so hard towards me ; 
" and that I have been informed, by persons 
'' learned in the law, that I was entitled to 
" my said License. " 

The Court granted a Rule returnable in 
eight days. 

DouoLAs, Substitute Procureur General, 
shewed cause on the following affidavit : 

" I, Augustus Chateauneuf, Acting Collec* 
'' tor of Internal Revenues in and for this 
" Island of Mauritius.raake oath and say that, 
*' on the application of Nelrose GrandCourt, 
" made to me for a license for selling spirituous 
''liquors, I refused the said license on the 
*' following grounds : 

** lo. BecansQ the shop in which such.spiri- 
'' tuous 4iqubrs were to have been sold was 
'^ within a quarter of a mile of a distillery,and 
''2o. because the said Nelrose GrandCourt 
*' was convicted, before the Supreme Court of 
" Manritios, on I3th November 1852, on an 
''Information lodged i^ainst him and others, 
'' for having illicitly removed colonial spirits, 
V as appears by a certified ^py of the Infor- 
'' mation and Conviction io| .#uen çase5herettnta 
** annexed, and marked Af and B respectively. 
** And that such refusal, on my part, was made 
"in accordance with Law in force at Mauri- 
'Mius, Ordinance No. 8 of 1861, enacted to 
" make temporary provision fqr preventing 
" frauds upon the Revenue derived from dis* 
" tilling spirits.'' 

Counsel srgued : The Collector acted strict* 
ly within the powers oonf^red upon him by 
the above Ordinance. By Section 2. it ia 
enacted ; 
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No person shall, eacept as hereinafter 
provided, be entitled to obtain a License 
authorizing the retail of spirits, in aof 
premises within one quarter ot a mile of 
any distillery erected, or in course of erecr 
tion respectively, before or at the date of 
auch License, and no person shall, except as 
hereinafter provided, be entitled to obtain a 
License» authorizing a distillery to be erec* 
ted, or to be worked, within a quartet of a 
mile of any premises on which spirits shall 
be retailed at the date of such License. 


'* Provided thst it shall be lawftkl to the 
*' Collector of Internal Revennes, for apeoial 
^* reasons satisfactory to him, to grant Lioen* 
'' aes for the retail of tpiritS| or for the ereo* 
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tilbo, 6/ working of Dittilleries. withia thç 
limits aforestfid. kuy License iirhich shall be 
ià oppotfitioa to the prorisiohs of this arti- 

^'eleskttlbe caaceliedby the District Mft« 

" gistrate.*' 

Sections 8 and 6 are in the following terms : 

" Section 8. The Collector of Internal Re* 
^'rennes mi^y, for causes satisfactory to him, 
^* refuse to renew any Licencie for the retail of 
'* spirits/ on any premise/^ within the said 
''^distance» of any existing distillery. 
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'' Seetion 6. The Collector of Internal 
JBLeveaues may refuse to renew any License 
^ aforesaid ol» oi» to issoe a new License to, 
** any persons who shall have been convicted, 
" before any eoi^|i6tent tribunal, of having 
*' illicitltr dUtilled, rectified, removed, trans- 
'^ ported or sold Colonial spirits. '' 

Cbnnsel contitined : The frauds on the Re- 
venue are so notoriotis, in this Colony, that 
those striegent laws were absolutely necessary. 

3. Colin. The Collector can baee his case 

I 

only on the reasons given in the affidavit. He 
does not plead on Section 8. It ia, therefore, , 
ont of the views of the Court.. As for Section 
'6« the Collector, isome time ago, attempted 
to enforee it, so as to prevent the erection of 
Oistilleries within the limits. The distillers, 
however, form an ojunlent and principal body. 
They remonstrated, and the Qovernment at 
oooe yielded the point. Not so in the case of 
humble retailers, like my clients. They are to 
be mined at the caprice of ^ Collector. The 
excuse here given is that' tha applicant . had 
been once convicted of a contravention of the 
Distiliery laws. But that was seven years ago, 
and he paid the penalty. By the fundamental 
law of the Colony, Ordihances can have no 
retrospective operation. C. C. Article 2. 

JUDGMENT. 

The pnMic Officer ct the Revenue has here 
supported tie refusal to graot the Certificate, 
upon the enactments of the Ordinance No. 8 
eif 1861,and certainly they are very broad.Thc 
ease of the Applicant ia, we think, one of 
hardship,but it is the duty of a Court of Justice 
to adminster laws not to criticise their policy. 
It appeara to ua that the Collector haa in law 
jostified hi» refiisai. 

Bul0 diicharged, with cotts. 


Sapreme tpmri. 


Diii.rry-^OK'niAVKXTioN a la loi »uit les 
l>i««i!,ij«RiBs,«^PsiNRs^— *Ord. 36 BK 1853 
kt8m186J. 
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MlSDEMEAMOBt — »Coî«nPBAT£NTION TO THK 
LAWS ON DlSTlLLEBISS,«^PaNALTIE8fr^OltP^ 

2B OF 1853 AND 8 OP 1861. 


THE QUEEN, Plaintiff. 

An. PEfiDBBAU & Anok.. DeftndAutii 

Before : 
The Honorable N. Œ Bkstel Sud. P. J. 

S. J. Douglas,— Subs. Proc. k Adv. CHm. 
B. Nolin, —Crown Sollicitor. 

? L:CoLm:l}o^ Counsel for Défendit. 
J. FiGNEGUY,— Defendants* Attorney. 

2\$tAiigu9i 1868. 

The Criminal Inforîmation in this caseifiled 
on 22Qd April 1862, included a lar^^er nuni-, 
her of names. But, on this caae being called 
for trial, the Substitute Procureur and Adr.; 
Qeneral, moved for leave to enter a NolU 
Prosequi^ as to seven of the parties charged, 
namely: lo. Clodomir Mamei, 2o. Arthur 
Mamet, 3o. Jean Lagouarde Lhoste, 4o.Badur,' 
Ô0. MamodaLly, 6o. âookon, 7q« Sirage. >. 

The NoUe Prosequi was ordered to be re*, 
corded, and the Court proceeded to the irial 
of Arthur Perdreau, the said Arthur Per^tjeau, 
charged with hanDg: lo. — On the foufitli. 
March 1862, illicitly concealed a ceftaJLu quan-^ 
tity, to wit : 19 gallons of spirits upon which 
the duty wa|i then chargeable and unpaid. 

2o.«-*With liàving, the said A. Perdreau, on. 
the day and year aforesaid, knoWingly removed 
from the Stiii Boom, in the compounding and 
rectifying establishment of ihe said Arthur . 
Perdreau, situate in the Hospital street. Port 
Louis, to a cellar situate underneath the suid 
Still Boom, a certain quantity, to wit; 19 
gallons of spirits, without permit» 

So. — With, the said A, Perdreau, having 
had» on the day, year and. on the premiacgi 
aforesaid, a certain (quantity, .to wit : 19 gal- 
lons of spirits, which had before been iiiicicy 
removed. 

4o. — With having, the said A. Perdreau, 
received into his posseesioq, on the day and 
year aforesaid, on the premise^ aforesaid, a . 
certain quantity, to wit ; 19 gallons of spirits, 
Without the same being accompanied by e 
proper permit.^ 

So.— Withhaying,lhe.said A. Pei^reau, had« 
on the day and year aforesaid, in the. celUr of 
the premises aforesaid, a certain quantity of 
spirits, to wit : 19 gallons of spirits, doty 
unpaid, such cellar not designated ru the 
License issued to the aaid Perdreau. 

And charging the ^id Henry Legoy with 
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havÎDg aided and aBctted tlte aaid Perdreaa 
in the commission of the offpnces^ iii the l$t. 
and 2nd Counts setforth, against the form of 
the Ordinance in such case made and provided. 

The 6th, 7th, 8th, 9th, lOth. and 11th 
Counts charge the said Perdreau ivithr having 
given, on the day and year aforesaid, to the 
Inspectors of Distillery, named in the 6th,7th, 
8tK 9ih,lQlh, lltb Counts, th^ bribes therein 
stated. 

Th^ case was fully argued, Mach waa said, 
6n the part of the defence, to invalidante the , 
evidence tendered. Be that evidence vrortfaless 
ae it has been represented, it must be borpe 
in mind that, in these f^xcise laws, and as to 
some of the offences charged, the general rule 
of the Criminal law hatf been departed from. 

The General Rule, in Criminal matters, 
throws» the onus of proving the charge on 
the Public Prosecutor, but in Ordinance No. 
8of 186 1, special to the subject matter before 
ihe Court, it lies on the party charged to 
dispose the gnilt imputed to him, or, in the 
words of the Ordinance, Article 12. 

" Whenever any person, found with any 
'' quantity of Colonial êpirits in his possession, 
" (mat! be charged with having removed or 
" received the same« in contravention of Ordi- 
'* nance 26 of 1852, or of tl\is Ord^nacce, it 
^' shall lie on such person to prove that he did 
*' not so unlawfully remove or receive the 
'•same . 

^* Whenever any person shall be charged 
•' with having, on anv property or premises 
*^ of which he is proprietor or occupier ^ any 
^' illicitly removed spirits, beinff cognizanl of 
'^sach 8i)irits being there deposited^ it «Aa// 
'^ lie on shch person to prove that any spirits 
•* found on such property or premises have not 
•* iccn iHîcitly removed, or that, if illicitly 
'* removed, he had not cognizanee of such 
'* illicit removal. 

'* Failing such proof, in any of the cases 
'^' tnentioned in this article, the person charged 
'' «hail be convicted, sentenced and pnnished, 
** in the same manner as if the facti so char- 
'^ ged against him had been fully proved.'^ 

In conrpliance with the text of the Ordi- 
nâmcc, I have mot to enquire whether the 
evidence in support of the several charges, 
referred' to in the above cited a^-ticle, is sufR- 
cient to warrant a conviction, but how far the 
evidence, adduced ip favor of the defence, has 
siiccessfally rebutted the presumption of guilt 
'expressly established by the Section of the 
above cited Ordinance. 

On carefaHy weighing the evidence given 
by Perdreaa, I am bound to say that evidence 
does not disprove the facts established in 
lAspecfcop Stock's* deposition, namely : The 


eïisfence and presence, in Perdreao's cell?*, 
of 19 gallons of rum. Merely saying that he 
was not cognizant of the spirits, being in the 
c'éllar'is no évidence of Perdreau's- ignorance 
of the fact. Proof 'of his having b^'en absent 
from the Establishment, on the day on which 
the discovery of the spirits was made, or a few 
day's before, whether from illness or any 
other cause, or of the loss of the k<;ys of the 
cellar, might have led one to attach a certain 
degree of ci'edit to such an assertion. 

Again, as owner of the' Eshblishment, and 
responsible to the Crown, for tbp Qoverament 
dues, has Perdreau satisfactorily accounted 
for the quantum of the rum delivered to him» 
He has done nothing of the ^ind. 

In obedience therefore to tie law, Qrdinan- 
ce No. 8 of 1861, special to this matter, and 
whatever may" be my opinion as to the expe- 
diency of the enacted, departure from the 
ordinary Rule of the Criminal law, Arthur 
Perdreau, having failed in proving that he 
had unlawfully removed and recovered the 
quantity of Uum found in'hi« possession, 
having also failed in proving that the said spirits 
had dot been illicitly removed, andif illicitlv 
I'emoxed, thathe hs^ no cognizance of such 
iltictt removal, of the mm found removed 
into, atid deposited in, the cellar of the premi- 
ses of which he is the occupier, it is my duty 
tb convict, sentence and punish A. Per* 
dreau, ofthe offences in the first five Counts 
of the Criminal Information, as if the facts, 
so charged against him, had been fully proved 
by the prosecution. I therefore convict the 
said Perdreau of the facts charged against 
him^ in the first five Counts of the said Cri* 
minai Information : 

1st. Count. 

Of having, on the 4^1 Nfarch 1S62, illicity 
concealed a certain q;ani)ty«to wit 19 gal- 
lons of spirits, upon wuio.li the duty was tnen 
chargeable and unpaid. For whvch offsnce the 
said Arthur Perdreau h ve incurred a Penalty 
of £ 50 and Imprinon* tat f )r a period of one 
month. (OrdinatiCe 26 cf 1853, Section ?• 
Ordinance 8 of 1861, Sections Sand 11. 

2d. Count. 

Of having, on the day and year aforesaid, 
at the place aforesaid, knoi^ingly removed, 
from the Still Boom ia the compounding and 
rectifying Establishment of the said Arthur 
Perdreau, situate in Hospital street, in the 
town aforesaid, to a cellar underneath the said 
Still Room, a certain qûantity,to wit : 19 gal- 
lons of spirits, for the removal of which a 
permit was then and there required by law, 
without having obtained any snrh permit, 
against the form of the Ordinance in such ca^' 
made and provided. 

. For which offence the said Arthur Perdreau 
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lia^ incanfed a penalty of £ 50 and Imprisoû- 
uient for a (period of one. month. (Ordinance 
1^ of 1853, Section 36. Ordinance 8 of 1861, 
Section 11.) 

3d. Count. 

Of having had, on the day und year afore- 
■aid, a certain quantity, to wit : 19 gallons 
of spirits, which had, before then,been illicitly 
removed, and was found on certain premises, 
situate in Hospital Street, in the town afore 
said, and occupied by the said Arthur Perdrau, 
he the said Arthur Perdrau being cognizant 
of such spirits "being there deposited, againt 
the form of the Ordinance in such case made 
and provided, for which offence the said Per- 
drau has incurred a penal^.y of £ dO, and 
imprisonnement for a period of one month. 
(Ordinance 26 of 1853,Section8 29. Ordinance 
8 of 1861, Sections 11.) 

4th Count. 

Of, the said Arthur Perdrau, beingXthen 
and there a retailer of spirits and being such 
retailer, on the day and year first above men- 
tioned, at the place aforesaid, having received 
in his possession, on certain premises, situate 
in Hospital street, and occupied by him, the 
said Arthur Perdrau, and for his account, a 
certain quantity, to wit : 19 gallons of spirits, 
required by law to be accompanied by a per« 
mit, without the same being accompanied by 
a proper perniit, against the form of the Or- 
dinance in such case made and provided. For 
whioh offence the said Perdrau has incurred a 
penalty of £50 and one month's imprison- 
ment. (Ordinance 26 of 1853, Section 26, 
Ordinance 8 of 1861, Sections 11 and 5.) 

5th Count. 

Qf having, then and there, he, the said A. 
Perdrsu, being a compounder of spirits, and' 
whilst being such compounder,, had, on the 
day, year ^nd^ place aforesaid, a certain quan- 
tity, to wit : 19^aIlons of spirits, upon which 
duty was then chargeable and unpaid, in a 
certain cellar on the premises occupied by 
bitn, the said Arthur Perdrau, situate in Hos- 
pital street, which cellar was designated in the 
License issued to him; the said Arthur Per- 
drau, as compounder «foresaid^ against the 
form of the Ordinance in such case made and 
provided, for which offence the said Perdrau 
ha* incurred a fine of £38 together with the 
faif(*iture of, his Licence and one month's 
imprisonment. (Ordinance 26 of 1853, Sec* 
tian. 45.— Ordinance 8 of 1861, Sections / 

I have now to enquire into the guilt of Le- 
Ooy, charged as having aided and abetted the 
s:>i(i Arthur Perdreau in the several offences 
l^ud, in the Ist and 2d Counts, against the 
latter. 


Le Goy was the servant of Perdreau, as such, 
entrusted principally with the retailing of the 
rum in Perdrau's shop. Further it must be 
bom3 in mind, that Le Goy lived on the pre- 
mises, and it is not unreasonable to suppose 
that, unless he had but himself toit, it was a 
difficult matter, for a ^trauger, to have intro- 
duced, into the . cellar, the casks and rum 
therein found ; and it is not unreasonable 
likewise to suppose, on the occurrence of such 
a fact, that he would not have failed to bring 
the fact to the knowledge, of his employer. 
On thi^ head, however, he remains perfectly 
silent. He, itiwas, on the day when the con- 
travention was discovered, who brought the 
keys of the cellar to Superintendent Stock, an 
instituée shewing that the keys of the cellar ' 
were not ' withholden from him when* need 
required. ' ' 

I therefore convict the said Le Goy of ha- 
ving aided and abetted Arthur Pecdrau in the 
commission of the several offences, of which 
Perdrau has been convicted as above, and for 
the offence in the Ibt Count, Legoy is con- 
demned to jS50 fine, and one month's impri- 
sonment. 

2nd Count. He is condemned to £50 fine, 
and one month's imprisonment. 

The Criminal Information furthur charges 
the said Arthur Perdrau, in the 6th. 7th. 8th. 
9th. 10th. Counts, iiot with an attempt at 
bribery, but with having actually bribed the 
several Distillery Inspectors, therein men* 
tioned, in .charge of the Distillery, at the fa- 
nous times in the Criminal Information set 
forth. 

On this head of the Criminal Information, 
the Ordinance has not departed from the 
usual rule of law throwing upon the Prose- 
cutor the burden of proving thie guilt of the 
party charged. I must therefore ascertain how 
far the evidence, in support of the prosecu- 
tion, has brought guilt home to Perdrau. Af- 
ter a careful weighing of the evidence, on the 
Counts relative to the bribery of the Inspec- 
tors of Distilleries, therein mentioned, I am 
bound to say that, however strong my suapi* 
cions of the guilt of the party charged and 
other parties therein named, yet I do not 
find, in that evidence, adduced by the Prose- 
cution, that amount of proof which can war- 
rant a conviction. 

I am therefore bound^on tho bribery Counts, 
to declare Arthur Perdreau not guilty. 


The payment 6( the fines, awarded against 
Perdrau and Legoy, must be effected withia 
fifteen days, from this-day^ In default of such 
payment, the amount of which exceeding £50, 
Perdrau will have to undergo an imprison- 
ment of six months and JLegoy an imprison* 
. ment of 4 months. 
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Fines .to be apportioned ii\ the maEner 
piescribcd by the Ordinance in such case 
made and provided. 

Costs against Ferdraa and Le Goy. 


Supreme Ctnrt* 


SEPARATION BB BIBN9— JuGBMBNT FAR 
tl^FAUT^ — EXECUTION»— ARTS 144i3. 1444. G. 

Civ. 


SEPARATION OP PROPERTY BBTWRBN HUS- 
BANIVAND li?lFB, — JuPODMRNT BT DEFAULT/^ 

ExBCUTioN» — Arts 1443. 1444. G. Giv. 


Number of Reéord : B316 


LABISTOUR THE WIPE,-PlaintiflE. 

LABISTOUE THE HUSBAND,— Defen. 

[dant. 


Before : 
His Honor the Chief Judob and 
The Honorable N. G. Bestrl 2d P. J. 

E. Lecléziq Jun.. — Of Connsel for Plainti£P. 
C. Laborde, — Plaintiff's Attorney. 
S August 1862. 


This was an application by a wife, duly 
authorized by a Judge at^ Chambers» for a 
Jud^ent, ag'iiuBt her husband, of separation 
de b}en4. The husband left default. 

Tlie Rule issued» to show cause why judg- 
ment should not be signed against nim fqr 
want of a plea» was returnable to day» and oîi 
0k motion to make it absolute. 

ffas Court said. This motion cannot at 
once, be granted» a matter of conrse. We 
must be satisfied, under Article 1443 of the 
Code Civil, that the Dot est mise en perils and 
that the hudband's affairs are' in such a state 
that there is reason to fear that he cannot 
meet the legal claims of the wife, and also 
that all the publications and formalities of 
the Code of Civil Procedure» on the subject, 
lia?é been observed. 

Oa a subsequent day» Thb Court said : 

We have examined the varions papers in 
this case» and are satisfied that the r iaiotiff is 
entiiled to Judgment. 

Rule absolute with costs. 

Py article 1444 C. C. it is enscted. •' La 
** separation de biens, quoique prononcée ea 
'^ Justice ebt nulle si elle n'a point été exécu- 
" tée par le paiement réel de» droits et reprises 
"de la femme effertué par acte authentique, 
'* jueqti'à concurrience des biens du mari ou au 
*' moins par des poursuites commemsées dans 


'Ha quinzaine qJli a suivi le ju^ment et soi 
V interrompues depuis^'* . , i 

By the Rules of Court; Article 76» a party 
obtainiog a judgment may,after fourteen days 
take out a Writ of execution. By the same 
Section the Court, or a Judge at Chambera, 
may order execution to issue at an earlier 
period» or ipay stay it till some future period. 
In the above case» the Judge at Chambers 
allowed execution on the Judgment to issue 
immediately. 


. Supreme Caurt. 

ARBITRÂOE,-^FàAI8, — OrDRE DE LA COUR. 

En these généf. ale il convient de donner pouvoir 
aux arbiires de se prononcer sur la question 
de dépens tout entière^et que la convention des 
parties, qui institue l arbitrage, soit conjir- 
méepar Ordre de la Cour. 

m Mi n 

Arbitration,— Costs, — Rule of Court. 
Usually it is a convenient form to give the 
Arbitrators power over the whole matter qf 
Costs ; and agreements of reference should 
be made a Rule of Court at once. 

Number of Record : 7837 

; : LUCAS, Plaiatiff. 

VersuSa 
I'ADUILHE, Defendant 


Before : 

.His. Honor the Chief Jvdob end 
The Honorable N. Q. Bb8tel2. P. i. 


J^ L. Colin» — of Counsel for Plaintiff. 
J. PiGNBGUY» — ^^ Plaintiff's Attorney. 
G, B. Colin».— of Counsel for Defendant* 
' C. Labordb» — Defendant's Attorney. 

2d. September 1863. 

This was a suit at the instance of Locaa» 
calling on Faduilhe to convey to him three 
shares of the Planter's Dock Company» which 
the Plaintiff alleged belonged to him»in terme 
I of a contre lettre^ though uUowed to stand in 
the Defendant's name» in the Books of the 
Company, Failing delivery of the shares» the . 
Plaintiff asked the amount of £3,000 as their 
value, by way of damages. 

m 

The pleas of the Defendant were lo. That 
the Court had no jurisdiction in the mattter 
which was only cognizable by arbitrators. 
2ndly. That the action was premature ; and 
3rdly. That the Plaintiff has no right to claim 
any. pecuniary condemnation against Defen- 
daut; that if the Court do decide that the 
said three share» are the property of the 
Plaintiff, nevertheless ihey must remain, (ae- 
coidiog to agreement») ' in the Company's 
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B0ok«> »ft the security of Defiandaat, for bia 
actings aa mauager of ihePlmnter^s Dock 
Cêmpany, 

s 

■• Ott these pleas issue was joined. On the 
32iid May last the Court pfouounced the fol- 
lowing order : 

** That all matters in difference in thia 
" cause be referred to the award, order^ arbi- 
*' trainent,Snal end and determination of the 
" Honorable Christian Wiéhé, so as be shall 
make and publish his award in writing, of 
and concerning the matters in dispute and 
referred, ready to be delivered to the said 
*' parties or such of them as shall require the 
same, (or to their respective personal re- 
presentatives if either of the said parties 
shall dioj before the making of the said 
award), on or before the twenty second day 
<f of June« now next ensuing, or auch further 
** day as the laid arbitrator may, from time 
to time, by writing under his hand to be 
signed by him and, indorsed on this rule, 
*' enlarge the time for making his «aid award. 


If 
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** And, by .the like consent, it is ordered 
'^ that the said parties .shall, in all things 
*' abide by, perform, fulfil and keep such 
*' award, so to be made as aforesaid, and that 
^* the costs of this action shall abide the event 
** of the said award, and that the costs of the 
*^ reference and award, shall be, in the dis« 
*' cretion of the said arbitrator, who shall 
** direct by whom, to whom and in what mm&* 
^ ner, the same shall be paid. 

** And, by the like consent, it is further 
'* ordered that the said arbitrator shall bo hi 
** liberty, (if he shall think fit,) to examine 
"the said parties to thie suit, and also to 
*'examiap, upon oath, or affirmation, their 
** respective witnessesi,) and that the said par- 
'* tiea do and* shall • produce before the said 
'^'arbitrator all aach botdis, deeds» papers, 
** documents^ and writings, in their or either 
** of their custody, power or control, touching 
'* ^nd relating to their matters in difference's 
^' the «aid arbitrator shall think fit to require. 


fi 
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On the21st June, the arbitrator enlarged 
the time for giving the award, till 15th July 
next« On the 3rd July, parties having been 
dnty heardi he pronounced the foUowiDg 


>. 


'* Considering that Alphonse Lucas promi- 
** sed and consented to allow three shares of 
**ihe Plënterê Dock Companfy his property, 
'* aecordinsc to Eugène Faduilhe's written 
'« deoiaration, to remain in the name of the 
" said Eogèoe Faduilhe,. for the purpose o 
tepresenting the complement of the securi- 
ty required from him,as manager of the said 
PlanitrH Dock Company. . 


if 
it 
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** ConAidering that Faduilhe is absent from 
tha Colouy, on a two yeara iea?e of absen« 


•'ce. And further that the Commi^ee of 
" Control of the said Planteras Dock Conipa:'^ 
" ny has, on account of the satisfactory state 
" of the Books and Warehouses which he, 
'< the said Faduilhe, had under his charge, 
*' released and liberated him from the securi* 
" ty furnished as managei;. 

'' Considering that, in consequence, there 
•'exists now no cause for the promise and 
••consent given by LucaSé 

•• I hereby order that Eugene Faduilhe 
•• shall, within ten days from this date, duly 
•• transfer three shares of the Planters Dock 
•• Company, in the name of Alphonse Lucas, 
'• thereby returning to him his property, or in 
•• default thereof, shall duly pay him £3,000, 
•• the nominal value of the said shares. No 
'• costs of award* 

3rd. July 1S62. 

(Signed) Christian. W. Wiéhe. 

Thé Plaintiff now moved the Court to make 
the Award a Rule of Court, and to order ^hat 
execution do issue thereupon, as well for the 
principal debt, as for the costs of suit ; (except 
the costs of award which have been ailow.ed^ 
to neither party). Costs of the motion to be 
paid by Defendant. 

■ 

TfiB Court : The first part of the motion 
WÔ shall grant at once, namely : making ther / 
award a rule- of Court, the remainder of the 
motion requires consideration. 

J. L. Colin, for Plaintiff : The costs. of the 
suit were not before the arbitrator ; his right 
to decide questions of the sort was limited to ' 
costs of the arbitration, with which alone he 
has accordiogly deidt. ( Archbold, Page, 
480.) 

The costs of the action wereto abide ^ 
the result of the case. That result has 
been entirely in our favor, and' there*- 
fore, just as if the case had" been tie? * 
termined by the Court itself, 1 am ehtilled to . 
ask my expenses. 


G. B. CoLtN for Defendant : The invariable 
rule^ in this Court, is to homologate the déci- 
sions of arbitrators, as they stand, and not to 
add to or take from their terms. {Bolgerdv. 
JFVicAo^ in this Coart). If the Court really 
considered that there was any room for change 
it would send the matter back to the arbitrer- 
tor. {Ree9 t>. Waters. 16 W. and M. 300, 12, 
L. J. Q. B. 11 5.) 

y The arbitrator has power, at Common Law^ 
to award costs, and as the suit was prematofe- 
iy raised, seeiog the Fiaintiff has agreed to let 
the shares stand as security (or my client, t^^ 
oosU ought to have t^een awarded to him. 
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The CoURt : The last observation pf the 
learaed GounseMeads \is to remark' that^ in 
Bnglandy tàe arbitarators- powers over .the costs 
depends entirely upon' the terms of the sab- 
mission. In coantries recognising the more 
immediate impress bf the Civil Law, the Rule 
is dWer^nt ; costs are dealt with as mere in- 
cidents of the snit, and this principle hat been 
given effect to, in the House of Liofds, in 
Appeals from the Scottish Conrts. ^ See Fer- 
ner versus Alison.-^5, Bexl's Appeals. 61. 
fiut^ in the present case, the costs of the ac- 
tion were ordered to abide the event of the 
suit, a form of expression frequently adopted 
in England, but as experience has shewn, not 
s very convenient one. 

< It bfien happens that the result of the suit 
is-a divided one,* and fresh contestations natu- 
rally arise in the Court, as to how the costs 
are to be awarded. Usually, it would be better 
to give the arbitrator . direct power over the 
whole costs, and all agreements of reference, 
in suits/ sfadnld^at once, be made Rules of 
Court, to prevent subsequent discussions as 
much as possible. 

In tha pnesent suit^we have now had^enough 
of discussion on the merits of the questions 
iietWBJBn parties, to.bjd satisfied, that in the 
«etion, as in the arbitration/ no costs ought 
to be allowed to either party. The Judgment 
of the arbitrator, which has been already 
made a Bute of Ceurt^ will therefore receive 
m«€utiény as it stands^ 

ISq coats of motion to either party* 


* /• 
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Swgwme Court* 


Jn appeal against a final adjudication ta €t 
purchaser briàgs np an' immediately precedingr 
Order refusing to delay the sale. 

The immediate conduct and management of 
sale of the immoveable Estates of Bankrupts is, 
by the law af Mcturitiut,- vested in the Master, 
and he may exercise a reasonable discretion^ in 
celling under the valuation price, , 

Number of Record : 8655 . 
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Appkl d*un jtoembnt d'adjudication' Dtr 
Mastbb, — Vente d*imm£ubles dépendant 
D*Tmfi Pailutb, — Vjtnte au- dessous du prix 
]»'E8i'ndiAi*iON.^G. C. Art. 884;— C. de P. G. 
JlaT. 958,-^C. DE C. Art. 574,^Ord. suA 
3;. va Faixlitis de 1888 et 1853. 
• î • ■ ' 

Uappel d*v.n jugement d^ adjudication conr 
terne également un Ordre du Master, portant la 
même date que Vadjudicationy tt refusant le 
renvoi de la vente, 

. Les ventes d'immeubles dépendant d'une faih 
lite sont, par la loi de Maurice ^ sans le con- 
trôle et la direction immédiate* du Master de la 
Vaur Suprême ; et ce, dernier a. un pouvoir diê^ 
crétiannaire^d une certaine étendue.pour vendre 
mu dessous du priœ d* estimation. 

Appeal prom a judgment of adjudication 
6F TffE Master; — Sale op immovjsable pro- 
perties forming part op a Bankrupt Estate, 
' — Salb under the valuation price, — C. C. 
Art. 884,— C. op C. P. Art. 953,— C. of C. 
Art. 574,— Bankruptcy Ordinances of 1 888 
AND 1863.^ 


HËRCHENBODER & Or9., Appellaata. 

verms 
BOULË & Ors., Respondeata. 


Before : 

His Honor the Chief Judge and 

The Hoûorable N. G. Bestel, 2nd P. J. 

J. L. Colin,*— T Of Counsel «for Appel- 
G. B. Colin,— J -lûDts. 
'A; J. CoLiN^*^ Appellants' Attorney.. 
S. J. Douglas,-— \ Of Counsel for Respon- 
H. Kœnig, — J dents. 
W. Hbwetson,— T_ Respondents' Attor- 
J. H. Ackboyd, — J nies, 

%M September \9&%. 


Amal, Cayron and Co, bein^in bankriii^tcy, 
the Official and Creditors' Assignees obtained 
an-Order, from the Commissioner, to sell their 
real estates, apiong others the pi'operfy 
" I Avenir f " in the District of Savanne. 

■ 

• 
The Assignees applied, in common fornix to 
the Judge sitting at Chambers, and by Rule 
of Court, dated 14tb April last, John Chris- 
tian Carwen Milliard, as sworn appraiser, 
was appointee ta examine and put a ralaation 
on the property. * 

This he did and the result was stated 'by 
him, in his Report,- made and closed on 17th 
May 1862. The' yakie fixed by the. Appraiser 
was i8102,dOO. ' After observance of the usual 
formsiities of publication, &c. the sale came 
on, before the Master of the Supreme Court, 
when, according to thé minutes of the day, 
the following procedure took place : 

'* At a public auction Rrtting, holden at-my 
" Chambers, situate Government street. Port 
" Louis, and btfore me, Hbn«y Collent 
V* Bury, Master ofthe said Court, on Tuesday, 
« the fifth August 1862. 


u 


it 
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" Personally appears Antony J. Colin, the 
Attorney having the carriage of the sale ; 
irho declares that he has made the several 
publications prescribed bylaw, all of them 
announcing for this day, at this hour and 
place,' the final adjodicntion of the Sugar 
Estate VAtenir. 


** Whereupon, after seeing proof that all 
'^^ tfae'attoreformBlities hate been fulfilled by 


HT 


** the Attorney having the earriaga of the 
'^ «aie ; after the reading of the foregoing par* 
*' tioulare of sale, and of ali the several docu- 
'' meutfl» appended thereto, and paUicly an- 
Qoancing that all costs, doly tàied amount, 
up to this day, to iSl3i.l4a. 4d« 


*•. 


a 


''Mr. Antont J* Colin» for the «ueing 
*' party, make» a bidding of £102.000, and 
*' no one ontbidding, Mr. Antony J. Colin, 
** for the suing party, declares that he merely 
** pots up the proper^' for sale, at the amouAt 
**for which it is valued by the appraiser and as 
*' there is no one who makes an outbidding 
'^ pray» for a postponement. 

" Mr. J. H. §LAD£, attorney for the heirs 
'' Wiinwright, joins Mr. Colin in his demand 
'* for postponement. 

^ Mr. A. Lbgall, of Coonsel for Charles 
'* Cayron, inscribed creditor, objects to a post- 
*' ponement^ and Mr. W. Hbwetson, Attor- 
'* ney for CéUne Domergtte,inscribed creditor^ 
". joins Mr. Leoall. 

'' Upon hearing parties on both .sides, I 
" refuse the postponement pn^ed for by Mr. 
*' Anto«\ J. Colin, and I order that the 
*' biddings be opened at a sum below the 
'* valuation price. 

" Mr. Abistios Lbgaix makes a bidding 
'*oig 80,000. 

*^ Mr. Wm Hbwktson makes a bidding of 
'' <8 86,000 and signs. 

• 4 ■ 

** { Signed ) Wm. Hewitson. 


<' And no one ontbiddnig htm, iur 4^5,000^ 
'' ftjir. Antony J. Coln, fuj^ theiuing party, 
*" again prays for a postponement, in as much 
'*aa the biddings have net reached the amount 
'* of valuation iqr the Appraiser, aii^ because 
*' QO one, but the Assignees* Solicitor, csn 
*' prosecute the sale, and ask for the adjudiça* 
*' lion ; which I refuse. 

*' At the request of Mr. A. Leoall, of 
*^ Counsel for Charles Cayrou, I order that 
^^ the 6(h be deposited, together with the sum 
< *of 4t86a6,07a due to dourlea Cayrou,aceDid« 
iug to the particabfs of sale. 
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** Mr. Antony J. Colin further objecting, 
<<to the sum due to Charles Cayrou being 
'' handed ovei< to him, accoidiog to the con> 
^' dit ions of sale. 

" Whereas the sneing party has , farmally 
*' objected to my proceeding to sell this pro- 
'\ perty,.siid now makes this iater objection,- 
'^ declaring that his intention is to appeal 
'' against my decision. 

'\I order that this later sum of £8626,070. 
'^ he aèso. deposited, pending the delays of 
" Appeal, sgbiast this my decision. 


*' Mr. A. Leoall, of Cousel for Chartes 
'* Cayrou, objects to the deposit, nod pMys to 
'* have his money, according to tins condition 
'^ of sals ; which objection I overrule. 

'^* And immediately M. Wm. Hewmtson 
'* hands over to me the sum of XY^j^VKffil 
'* c being the one sitth of the ssle priée, aifd 
'< farther the sum of ^8626,07 e. the amomst 
*' dueio Charles Cayron ; both auEite I aok- 
'' nowledgeto reoeive. 

'' Whereupon I do finally award the said 
*' Sugar Estate VAtemr to Mr. Wiluam 
'* Hewetsok, for the sum of eighty five 
'^ thousand dollars, which sum I order faim 
'' to pay according to the conditions of sale, 
'^ and to fulfil ail the other* charges, claUaes 
*' and conditions imposed upon the purchaeer 
'' by the said conditions of sale« 

«'On Friday, 8th August, Me. War. Ha- 
** WETSON made a declaration, in terms of law, 
** that he had purchased for Cécile Egérie 
'' Pilliet, the duly aiithoriied wi&of Alplranit 
'' Boulé, both of Port LouU,*' 

The OfScial and trades AasigMes appealed . 
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G. B. Colin, for Appellant; The Appel- 
lanta can have no pereooal object in bringfaig 
this matter before the Court. Their only 
desire is to do their duty to the whole mas& dt 
the creditors. The csop oti the Estate, now 
ready for cutting, is a very fine one. In May 
last^ the Estate was valued at upwards of 
«S 100,000, andyetv with such a crop resdy to 
be cut, it is to go to Si 85,000, to the sacrifice 
of the interests of lii the later creditors. The 
Master had no power to sell under the valiia* 
tion price, parlieularly «henthe real erposers, 
the Official and Trsde Assii^nees, objected. By 
the lavr of Mauritius these judicial sales are 
assimilated to the sales of minors' Estates.* (C 
Com. Articla 574. C. Civil Procedure, Art. 
953 and following.) Tlwre must be a resort to 
the Judge Commissioner who will order a 
second expertise. Just like a guardisn of a 
minor, the Assignees sell not their own pro- 
perty but that of an other party. The princi. 
pals have» ix| law, no pertmd itand*. ( 8e6 
SiEBT S3 : 2 : 13.r-13 : 2 : 44, and panionltfriy 
28 : 1: 9.) The Auignees themselvei, without 
the authority of the Judge Commissioner, oan* 
not sell under the valuation, prioe. (BiOMa. 
**Faillite/' 9. Artictes 1244 1551 aud 1552.) 
In such cases the Master is- a purely ministe- 
rial Officer, altho,I admit.'in other situations, 
he may have ixkiportant judicial fanctions to 
perform. 

No individual creditor has a right to in-» 
terrene and insist that the sale shall go on. 
The Assignee or Syndic represents the whole 
mass of creditors. Till the ** Ordre '^ is finally 
fixed, no one can be sard that he wiU be able 
to maintain his position as a creditor, and 
the seising creditor represents all the «est, tAl 
he is guilty of some wrongful act in the die^ 
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cbftrge of hiè duties, whicb opens the door for 
aaubrogation. (Pigeot. 2. Page 173. Bioche 
" V^Dte/' 625. SiRKY 18 : 2 : 287-^19 : 1 î 
lOâ— 26 : 1 ; »ÔoO . . 

J. L. CouN, for certain creâiton : We are) 
prejodiceà by thé sale of tbio Estate- at tfais 
lav price. The form of proceeding, in suoh 
caaes» ia fiied bjr tK{^re8s law. Section 88 <^f the 
Bankraptoj Ordinance No 38 of 1^3'énaots' 
in tt^e following terms : '^ Where no afction in 
'* ejectment of the real Estates has been 
'* brongbt, pnmoasly to the adjudication of 
" Bankruptc^i the asaignees shall proseeute; 
" under the authority of the Court, theaale 
*' of the insolvent real Estates^ according to 
'' the forms prescribed for the Judicial Sale 
'^ of riral Eatèlè/' 

There is no oorfesponding provision in Uie 
English Bankruptcy Act. from which our law 
ia -borroirM. This part of our law is of Col6. 
niai- ^gitti' There is no ejectment or eaprO' 
prkriiùnf^cée hera : we therefore proceed by 
the forms of Judicial Sales applicable to the 
estates of persons if^ a peoaliar position, mi- 
nors, heir» under in veotory, and Bankruptcy. 
In sales by Ibroible 'ejectment (eocpropriation 
forcée) there is no necessity for a fixed upset 
price; the le^yiog^ creditor doea -every tiling ,'i 
(Gabab. 8.528.) Hence the distinction bet« 
ween the forms of procetfding in the two cases 

8. J« Douglas', for a party exercising- the 
privilege^ of the vendor, also for the part y- 
who, under orders of the Court, has made 
adTanceSi since the Bankruptcy; to carry on 
the Sstate till the sale : 

The interest of my clients- to support the 
•ale is self-evident. We want our money 
hs^mediately. 14ie advances, to supply the 
IKlitate with necessaries, sinoe the Bankruptcy^ 
and tip to the saie^were made on the condition, 
ei^preased in the agreement, thart thé * svle^ 
should tdte place in August* Let me put the 
e«Be on its right iboting. Let as loook at facta 
and' figures. On the otherside it is said 
that injustice haa been done to the masa 
of the creditors. This is a mistake^ There ave 
two Estates here, belonging to the Bankrupt-* 
cy. with both of which the Master has dealt 
in precisely the same way. The first is called 
** Valtini '* and the second ** jlwenir. " 
ftrillw4rd valued <' VaUon " «40,00a It haa 
been knocked 'd0WA.atiif d<lvlOO. But, by the 
Cahier des Charges, the purchaser is bound 
to pay a sum of about Si 4.500. the costs of 
keepiuffthe Estate-going since theBankruptcy, 
which has been advanced, under the Order of 
thaOi^rt, by Messrs Thomaa, Lachambre and 
Cû.'Add the coats which 'we wUl require to 
pay to retain our laboo-'ers, &a., and thd fail 
pnoe of <SI "IJO^OOO is reached. 

The otûer Estate *• Avejiir " was f alued, 
by (he appraiser, at 102,000 p. Tt was knocked 
down at 86vO(K) p. The charge of 


the Estate going since the. Bankruptcy and 
which the purchaser had to pay .down, at the 
moment of adjudicastion, were about 8,700 p., 
add a reasonable sum for* the cost-^ the pur. 
chaser must disburse for keeping the immi- 
grants on .the Estate, and we are within a 
fraction the fstiraated value. Where is the 
saorifioe here ? Whare i^ fearful loss sustained 
by the Bahkrupt Estate ? If any thing of the 
kind had. existed, there would surely, among 
soiman^' persons who took an . interest in the 
eiate^ have ibeen found some one to make a 
Surenchère on the biddings, within the 8 day& 
allowed by law^ but no such SvrencherUêeur 
appeared. 

'I maintain that the: Court will not interfere 
with the Master's proceedings here. Every 
thing was strictly formal and regular. There 
was an absolute and unconditional sale, in 
terms of thâ ceàier des chargea. '1 here was no 
refereocey in i these articles, to any valuation 
which had been made of the Estate. In fact, 
the valuation was the result of a mere ex*parte 
application^^f which no one knew any thing. 

But I contend that this Appeal itself is 
defective, in point of form, and dont entitle 
the Appellants ,to raise the questions they 
have argued. ^ 

The Master, in each case, gave two Judg- 
ments on the same day, one refusing to delay 
the sale, the other adjudicating the. Eatntes to 
the purchaser. There is no Appeal against the 
former of these Judgments, 06 . there» ought to 
have been, if the Appellanta wished ta argue, 
as they have done, that i^he sale should have 
been delayed, . . , , 

The words of Section 88 ^.tbe Bankruptcy 
Ordinanoeare altogether 'inis«ùnderstQod on 
the other side. The term ** judicial sale,*' by 
the.Prenchlaw aud the .law of this Colony u 
the.generjc aa/ne, of which the sale of a mi-- 
nore' Estate is merely aspecies. ( See Biocbe. 
'^ Vente Judiciaire»") That term covers some 
half a dozen species, of which the* sale of a 
minor's Estate is one, and the most strict. 
The rigour of procedure, tbefe required, is 
quite unaecessaiy in selling Bankrupt Estates, 
'ihe one is a voluntary sale,' the other is a 
forced one^ The Ifamily Gotmcil aicthorises 
the procedure iu the/or«9er>and the Officer of 
the Ministère Public may refuse, and someti- 
' mca doee tcfase, his consent. 

In aales like the present there can be no 
advice of friends, or of a guardian, or autho- 
rity given or withheld by a public officer. Iu 
the one case a valuation for the guidance of 
the friends, &a., is indtspensible ; in theother^ 
it is a mere piece of form, as the Judge mere* 
ly sanctions and does not order the sule. Judi. 
cial Sales-, in France, are Usually carried on 
by a mere Ministerial Officer, commonly a 
Motary ; he is usually the nouûnee of the 
Syndics. (C. Com. Article 571.> Oiiasrx. 
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No. 1:8.) Id MBarititi», the Master of thw 
Court hft8 it «nperioi* position; and hiCs origi- 
nal 'as wdl as delegated jiiritdiction By 
article 4 of tlie Order in (Council of 1851, the 
Master >8 an Officer of this Court, whose 
jurisdiction it is, inter alia, to " conduct and 
'* manage Judicial Sales..'* He is not here 
ihe Officer of the Bankruptcy Court, out of 
the Supreme Coort, to which.accotdingly ,th3 
present Appeal is brought. His functions, 
under the Bankruptcy Ordinance, are regula- 
ted hy articles 7 and 8, and ha^e nothing to 
do Irith his position in this case. 

Even in France, it is only in the case where 
all the parties are minors that such strict 
forms are required. (BiocflE, '' Vente Judi» 
etatre,'* Art. 84.j 

By Rule of Court N<>. 167, the '^Orders" 
and the ** Judgments" of the Master are dis. 
^tinguished. The former can only bv? appealed 
within 8 days. I say the "Order^' of the Mas* 
ter refusing to delay the «Uc has not been 
appealed from at all, and the present Appeal 
was beyond the 8 days. So the Order is now 
final. As to my tit4e; it is clear, my position 
and interest are quite distinct, indeed opposed 
to the Assignees. 

The Honorable H. Kosnio for the pur- 
chasers Boulé and wife. 

My position is a* most favorable one. I 
attended a Judicial sale ^ith my deposit ready 
the Estate was awarded to me, and I have 
paid a very large instâltnent of the price. The 
Master^ in Lia'disctetidfi, refused a delay. He 
was quite right for the result of those delays 
has frequently been that a much less price 
was ultimately got. The point of law is re- 
gulated by 'Section -OS* of the Bankruptcy 
Ordinance. The intention of the legislature 
was clearly to introduce the ordinary Rules of I 
setHng adopted in judicial s^^efs generally ( 
but not the special ones applicable to minor's 
estates. The6e latter stand in a position 
quite peculiar. The ftimily Council can give 
or withhold its consent, but in Bankruptcy 
there* must be a sale. Th'e Master ft high 
Officer in this Colony by law " conducts and 
manages judicial sales.'* He bas accordingly 
a wide field of dfscretion opeii to hinn. He is 
a Courts a Tribunal; and in many respects, as 
wc all know be has' the atthbtttes and pdwer 
of the former Court of first instance. That 
the price I paid was a f^ir and good one is 
shown by the fact of no Surenchérisêeurs hav- 
ing appeared thon^ both classes of outbid^ 
ders might have taken the field. 

Mr. G. Colin in reply. The figures jiut 
forward on the othc^r side are quire iaitacions. 
On both Estates there was a very serious loss 
by selling at i>ueh low figures, but particularly 
o«i *\Avenir^'. The Master is a mere minister al 
officer in carrying through such sales». He has 
no power or authority of himself. It would be 


very dan gérons to give him such powers to 
overrule the sellers, whose buisiness it is to 
attend co every thing. This n an important 
question of prmciple and therefore the amount 
of money lost'really does> not enter into the 
question. In all those cases there is invariab y 
a valuntion by an Expert. This, is required by 
Article 824 C. C. and the Articlea of the Code 
of Civil' Procedure regelating the sales of 
immoveable property 9,53 &a. It ia said our 
Appeal is wrong in form, bcit it is pi ai u that 
my appeal agamst the final adjudication covers 
and includes all 'the preliminary orders of the 
the day. This is theRule ast6 Appeals of all 
filial Judgments. Merlin Appels.Page61. Page 
'4. Section 1. 

The special capacities bestowed on the Mas- 
ter by the Bankruptcy Ordinance, in the 
absence of the Commissioner dont come into 
operation here. How then can the Master 
oust the Commissioner. He is plainly hi^ 
mere delegate. He should have gone back to 
the Judge, who.on hearing the matter would- 
undoubtedly have ordered a new expertise ^nd 
a re,- exposure of the Estate, and in some «ay 
or other would have protected the rights of 
the^Assiguees acting for the mass of. the 
Creditors. Minors are amply protected iu the 
sale<of the estates by the law which thruws 
around them the shield of the family Coun> 
cil and the iVIinistore public; are the Oreditore 
of Bankrupts who require it at last equa/ily 
to have no |>rotectioa against the de^sioli ot a 
mere officer of the Couri, however respeûtabUi 

The Code of Comttierceis the law of th^s 
Colony in all questions, of this description 
excepting so far as expressly abrogated by the 
Bankruprcy OrdiuanCe. The Ituiee :of the 
former must therefore receive effect. Dwarrea 
on Statues Page 658—699-^700. The mea- 
ning of the Ordinance in Section 88 lu cieany 
that in sach sales, the forms of the sales of 
minor's estates should be observed. That waa 
the form then in use in cases of Bankruptcy, 
^t could not mean other judicial sale,' like 
licitations, for if so the proper name would 
have been giveu to the thing i e : the procee- 
dings in licitatione would have been enjoined. 

JUDGMENT. 

The question, between the^parties here, is 
one of importance, and apparently this is the 
ikst time it has been iuiiy argued btrfore the 
Court. 


We cannot go along, with, the Kespondeots, 
iu the objections to the form of the Appeal. 
AVe are opinion that the Ap).'eal, against the 
final adjudication to the purchaser, brings up 
the whole matter. 

On the merits of the -case, if it is the law of 
Mauritius that, iu sales of the real Estate of 
Bankrupts, no adjudication to a purchaser can 
be-made^ ouder the urioe at which the subject» 
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bate b«en Yftlued by the appraiser, cadit gues { 
ffo ; for tb'at law is equally bindiog ou tbe 
Supreme Courts the Commissiouer i'u Bauk- 
ruptey, and the Master. In such a case a lo- 
wer upset price would require to*be fixed, and 
tilt subjects exposed ot new, after the necea. 
aary delays apd âdvertisemeuts. Thia ia the 
courhê followed ia »ome other countries andj 
undoubtedly, it b^ much to recommend it. 

But, in Mauritius, many sucli Estates have 
been sold by the v aster, at judicial sales, un- 
der the value put upon them by the appraiser; 
this however baa usually tskeu place whea no' 
one objected. At tbe same time, if tbe taw is 
positive, that the valuation price must be rea- 
ched, and that the Master has no discretion, 
the sales whicb have been made in contraven- 
tion of the law, althoVithout objection at the 
time, migbt, in scime cases, be et posed to fu 
tnra challenge, leading to great and serious 
difficulties; let us then, in the first place, 
enquire particularly what the colonial law, 
on the aubject, really is. 

Tbe enactment of tbe Bankruptcy Ordi- 
nance is {>09itive and express, that, if there ia 
no expropriation fwcét^ tbe forms observed 
itf judicial sales shall be allowed. Now, judi- 
cial sale is, undoubtedly, a generic term, and 
•mbraces several species, .such as sales, by 
Ucitation, sales of successions held under 
inventory, sales of Estates of minors, &a. The 
forma vary iu these different casea, the mode 
of procedure in tbe last class is the most 
strict and minute. Minors ipay be said to be 
eminently the favouricea of tbe law, or rather, 
to spe^ more correctly, the law knowing 
tbeijr helplessDes.^. and the frauds .to whieb 
th^y are .exposed, hai» fenced their Estates 
witb many safeguards^ so as to pr^At^rve them, 
if po^nbIe,for the ipinors themse ve«,aMd not 
to permit their alienation, exce^^t after a Aum. 
tter of minute and unbending precautions. 

Some of the reasons for this strictness apply 
to tbe case of sales of Bankrupts' Estate ; bot, 
by no. means, ail of them, and therefore it 
would not be surprising if the Coloniiil law, 
which at one tim^ required the same formali- 
ties in both cased, should have some reason to 
grant a relaxation to a certain extent. 


It.mu^tnot be overlooked that this rigid 
strictuesa has never beten enibrced, except in 
the cs^ea.wben ^l parties concerned vv£re in 
rainotory. TThere only some of them were 
under . itge, those rules of procedure have 
been applied. It is a>very feir observation, 
by the Respondents' Counsel here, that if 
t)i€ legist )iture had intended ta> subject the 
iluies of Bankrupt Estates to all the for- 
malities required in only one species of sale, 
ot rather in a subdivision of that specie?, the 
Ordinance would have sud. so in direct and 
pov»tive tgrma. But it baa only said that the 
lorma of Judicial Suies, generally, sli^il be 
vL'*»erv:d; and, under, such ^i^eral inatructious 
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from the legislature, tbe Court would not be 
warranted to enforce tbe observance of rules- 
applicable only to a special sub division of case. 

But the argument admits of being put in a 
light still stronger. The clauses, both in the 
Ordinance 183^ and 1803, are derived from 
the older law of the Codedcf Commerce, Art. 
564; an4i in both, the words: * Suivs^pt les 
** formes prescrites pour les ventes des^bieus 
'^ des mineurs ;'/ are changed into the wordv 
'"according to the forms prescribed for the. 
*^ Judicial Sale of real Estates*" This is fr p0;»i- . 
tive and distinct change of the law* 

» 
' • 

Then, look at the actual practice, since the 
establishment of the Courts on their present 
footing. The Commissioner, to take the words 
of the proceedings in the present case, ^'gra^ts 
*^ the A8sign<^es authority to take the legal 
*' steps and mak^ the legal proceedings and ; 
'^ applicatioaa fur prosecuting the sale of those 
'' Escates,'' that is,, authority to go before the. 
Supreme Court, represented by one of its • 
Judges, sitting at Chambers, who issues a 
Rule, ordering a valuation of the Estate to be 
made, in order that the Judicial sale thereof 
do take place before the Master of the Court. 
The proceedings are no longer in the Couit 
of Bankruptcy ; they are in the Supreme 
Court, and, so far as the sale is concerned, in 
the hands of a department oif that Court, 
headed by the Master, to whom the legislature 
has entrusted, inter alia, the special jnriadio- 
tiod *'to conduct and manage^' those sales. • 

This Officer, by the law of tb« Colony, has 
many of the Judicial attributes of the lat^ 
Court of First lQst^i^|S^f^5 a^ in such cir-^ 
eumstances.we cannot sCfndeto the argument 
of the Appellants tliat be baa ao discrétion 
wbate?er, in letting tha Estate go, at a price 
lower than the valuatiaa of tbe apprai^^er. 
This is no doubt an onerous and delicate dis- 
cretion ; but one with which the Supreme 
Court will ruot readily interfere, though, of 
course, we must be prepared to rectify any 
proceedings whicb should appear to us to 
operate a plain and palpable injustice to any ^ 
party connoted with the Estate, or with the 
sale. 

la ,^e i»Feseat Aise, we do not feel oursel > 
ves called uppn to interfere with tbe discretion 
whigb the M aster baa exercised.^ Tbe prioes, 
though not fully equal to the Talaatioas, are 
large and substantial. Looking at^the additio- 
nal expenses, whicb are necessariiy accumula, 
ting fiom day to day, and tbe risk of a iest^er , 
competition among bidders, to annul the sale 
and order a fresh exposure, would, we think, 
ha an experiment attended with hasard \o the 
interest of tbe creditors. 

The Appeal is therefore dismissed, but 
¥P:itho>it coats. 


mm 
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Suprême Court. 

Divorce pour cai3sb b'adultère^ — Cod/ 
Civ. Arts. 2529, 298, 309. 

En matière de divorce, la preuve positive des 
faits alloués doit être soumise à la Cour. ^ 

La Cour, en accordant le divorce, peut pro- 
noncèr la peine de P emprisonnement contre la 
partie condamnée, bien que celle-ci ait déjà fait 
un mois de prison, sur un jugement du Maffis^' 
trat de District, pour d* autres actes d'adultère 
commis avec le mime individu. 

La Coter peut ordonner V emprisonnement bien 
que le Plaignant demandé qu'il ne 'soit point 
fait application de cette peine. ' ' [ . 

Divorce for adultery,— C. Cit. Arts. 
229, 298, 809. 

In cases of divorce, positive proof of thé 
gui't mtâl be submitted in the case itself. 

The Court, ' in granting the divorce^ may 
order the Défendant to be imprisoned, although 
she had been already sent to jail, for one month, 
by the District Magistrate, for other acts of 
adultery, with the same man. 

The Court may award imprisonment, al- 
though the husband moves that it be not added 
to the Divorce* 


Number of Recùfd : 7207 . 

LEPÈVRB THE HUSBAND, Plaintiflf. 

versus 
tBPÈVRE THE YSniPE, Defeadant. 

Before : 
His Honor the Chief Judge and 
• The Honourable N. &. Bbstbl 2. P. J, 

J/ L. CoiiH, — Of Coanael fot Plaintiff. 
W. PiNNiss,— Plaintiff's Attorney. 
G. B. Colin, — Of Counsel for Defendant, 
V* Laval,— Defendant's Attorney. 

9th. September 1862. 
Tl&is was à suit, at the inst^anee of the hus- 
band, a merchant's clerk, agaînt his wife, on 
the gi^onnd of adultery. 

J. L. CoLiNj fcr thé Plaintiff : On an In- 
formation, sworn by my client, before the 
District Magistrate, charging his wife with 
absconding from the conjugal roof, and living 
in adultery with one Théodore Wilman^ those 
two persons were apprehended by the Police, 
and tried before the Magistrate. They were 
found guilty, and sentenced to one monthll 
impriionment each. I propose, in proof of the 
adultery, in this action of divorce^ to produce 
a certified copy of that Conviction. 

O. B. Colin, for the Defendant : I am not 
in a condition to dispute the fact of adultery 
here, and I ^all admit the proceedings that 
took place before the Court below. 

Thb Court: In a case of this description, we 
cannot dispense with positive proof led before 
this Court. For many and obvious reasons, we 


ctfnnot accept any admission, or tÂka any 
thing for granted. But you can, in addition to 
proof led before us, put in the Conviction, and , 
any other papers, after proving them in the * 
usual way. 

Repeated acts of adultery, within thle' con- * 
jogsl residence, were then proved by two* 
witnesses, and a duly certified copy of the ' 
Trial and Conviction, before the District Ma- 
gistrate, was produced in evidence. 

J. L. Colin. Having established this wo-^. 
man'é guilt, I move for Judgment of divorce ; 
but as she has a young child, and has already 
been confined one month in Jail, I trust the 
Court will dispense with farther inprisonment. 

S. J. Do][TGLA8, Substitute Procureur and 
Advocate General, gave his (inclusions for 
the divorce, and added : 

I do not think I would be discharging my 
public duty if I were not to move for the itn- 
prisonment of this woman. I have spoken to 
the Procureur General and he takes quite tlis 
same view. 

G. B. Colin, on behalf of the Defendant : 
I submit that, in the circumstances, farther 
imprisonment cannot be competentTj awarded. 

To do so would be to punish her twice for 
the same oVence. Imprisonment is not an in- 
diepensiblé part 6f the Judgment, in such a 
case as this. Thus when the Ministère Public 
has omitted to ask for imprisonment the Court 
does not award it. (14 May 1829. Sirby 
SI: 2:76.) The 'husband does not {tress fcir it' 
here', and, in such ca^e, his attitude is all im« 
portant, as without his active ' initiative .the^ 
proceedings cannot take^face at all. (Sirey. 
Cour. Cass, 1816: l:4.Pagé47.LEQBAVÊREND^ 
'* Legislation Criminelle. *' Page 47. Boilbux 
on Article 808 Civil Code.) 

The Court : It may well be thet, where 
the Procureur General does not move for' 
imprisonment, that punishmentts not «added' 
by the Court. The words of Article 308 are :' 

''La femme, contre laquelle la séparation 
** de corps sera prononcée pour cause d'adul* . 
''tère, sera condamnée, par leluêine juge« 
** ment, et sur la requisition du Ministère 
*' Publid, k la réclusion, dans une tnaîson de 
**' oortection, pendant un temps déterminé, 
'' qui ne pourra être 'moindre de trois mois, ni 
'* exeéder deux années. " 

But here the Ministère Public does make 
the motion. 

Again it ik urged, and at the first 
glanée , with some shew of reason , that , 
to award imprisonment here, would be to 
pdnishthis woman twice, for the same offonce^ 
would be to give sentence £t> in idem^va thtv 
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ianot the case. .The. Defendant has been 
proved guilty of adultery,' on repeated occa« 
sionsy with this person Wilman, within the 
conjugal domicile, and in circumstances of 
more than nsnal aggravation. She was tried^ 
coniicted^ and punished for deserting her resi- 
dence, and living elsewhere with this para- 
mour. The acts of adultery therefore are quite 
distinct and separate, as to time and place. 
It is true, the hasband's attitude, in these 
cases, is of importance^ but his request, in the 
present form^ is not obligatory on the Court. 
By article 309 Code Civil, under the title : 
«' De la séparation de corps, " it is said : 

«< Le mari restera la maître d'arrêter l'effet 
'*dela condamnation,en consentant à reprendre. 
'' sa femme. '' 

m 

But nothing of this kind occurs in thia 
present case. 

The Court, therefore, admita the divorce 
prayed for by the Plaintiff, and authorize him 
to appear, according to law, before the Officer 
of the Civil Status of Fort Louis, in order that 
the divorce be pronounced by the said Officer; 
and condemn the Defendant to 12 months 
recla^oUi in the Jail, of Fort Louis. 


Supreme Go^art. 

Action en bornage, — C. C. Art. 646. 

Lorsqu'il s*élèvej sur une actiçsi en bomafie^ 
des questions importantes de propriété ou de 
possessiçn, celles-ci doivent être décidées préu* 
iablement ; au moyen d'une action distincte et 
séparée, avant que la ligne de division ne soit 
tirée et les bornes placées» 

Setting of bocnI^ries between £states« 
—ce. Art. 646. 

When there arise serious questions of right 
and possession of lands^ these -tnust be first 
determined, andthis^ usually, in a distinct suit; 
before the line of division and the march stones 
are fixed. 

Number of Record : 7120 

TARGET, Plaintiff. 

Versus 

HOUSSBL & Ors.,' Defendants, 

Before : 
His Honor the Chief Jubge and 
The Honorable N. G- Bestel, 2ad P. J. 

S. J. Douglas, — Of Counsel for Plaintiff. 
J. BaucHET,— ^Plaintiff's Attorney. 
G. B. CoLtN, — Of Counsel for Détendants. 
Ï. Robert, •••Defendants' Attorny, 

9th. September 186:2, 


In this case the Plaintiff stated that be 
had, some time ago^ by purchase, become 
the owner of an Estate called Roche Noire, 
in the. District of Moka, at the place called 
"Failles/' and that, in the deed of sale, the 
said Estate was described as bounded, on the 
West, by the property of the late Roussel, 
who is now represented by the Defendants 
as his heirs. The Plaintiff farther set forth 
that, in the deed of sale to him, the boun- 
deries of Roche Noire, more especially where 
it adjoined the land of the Defendants, mere 
described in a general manner, but tbst the 
boundary line was clearly laid down, in cer- 
tain older title of the Defendants, lands^ and 
certain other papers relative thereto. That, 
being now désirons of having hia property 
surveyed^ he sent Léonce Dubreuil Hily Esq., 
Sworn I^nd Surveyor, to draw np the siid 
Survey, after giving notice to all the ,voisins- 
limitrophes^ and among others, to the De* 
fendants. That when the ^Surveyor proceeded 
to make the survey, and establijsh the boun-? 
daries, the Defendants, or some of them, ap* 
peered and objected to a Survey being made 
and stated that, according to one of the said 
older titles, the boundary line between the 
properties of Plaintiff and Defendants, is the 
St Louis stream, and that, accordingly, the 
Surveyor was obliged to suspend his procee- 
dings. 

The Paintiff now craved the Court to 
appoint the said Hily, or some other Suveyor, 
to proceed, contradictorily, to make a Surv^,. 
and lay down the boundarieis, regard being 
had to the titles of patties and particnlarly to 
the holder of t^e Defendants^ deeds above re- 
ferred to. 

The Defendants pleaded : That the taid 
Plaintiff has no right to enter this action 
against the Defendants, the said Ptaintiff not 
being one of the owners of an Estate bordering 
on the Defendants^ property.That the bounda- 
ry lines of the Defendants' property are satis* 
factoriiy pointed out, in their title deeds, and 
shew that the line between the Plaintiff'a 
property and the- Defendants, property, is the 
St. Louis stream. That the St. Louis stream 
has, since more than 80 years, been boundary 
line between the Plaintiff's and Defendants' 
properties. That the said Plaintiff has no* 
interest whatsoever t(y enter this present action, 
he, the said Plaintiff, in no way complaining, 
or alleging, that he has not the quantity of 
land sold to hini by his vendors ; and the 
Defendants say that, for more than 30 years, 
they, by themselves or the previous owners of 
their said property, have been in qniet posses- 
sion and enjoyment, animo domini, of their 
actual property, according to the boundary 
lines set forth in their title deeds. Therefore 
the said Defendants pray that the said Phiin- 
tiff be dismissed from his action, with costs. 

After some discussion, the Court allowed 
theU«^*Bûdant to statcj more explicitly, a' 
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Damarcer to the form of . tlie «ettoii. They 
then pleaded that the Deolaratioa is not suffit 
dent in law. (1) Because the said Plaintiff haa 
not entered against the said Defendants any 
aetionin reTendication of lands^and (2) Because 
the Court haa no Jarisdiction over the matter 
sttbivitted to their decisioni acoording ta tha 
PlaintifTiB Declaration* 

Q. B. Colin» in support of Tiejmxtvev.^ReifdM 
pksaiinss.) This is plainly not an '' Actum 
enbomage ; it is traly a revendication of! 
property» There never were any bornes or 
stones here Uk place. There can be no Survey 
till the Plaintiff establishes his rights. (Si ret 
18J!J00.~80.1.158,-^iwy(N. lu) 7,2.59. 
-—Article 646. C. C^ and Gilbert's Notes.). 

* 8, J. Douglas^ for Plaintiff. I followed 
tlie only coarse open to mo. I say a con* 
siéerable piece of ground^ of many acresi 
lifryond the St. Louis Stream, beîlongs to. 
me. Formerly, being covered with stones it 
it was of little value, but the prosperity of 
the Colony has now made it an object of great 
importance^ I ask two things : (1.) That the 
Oo«rt shall appoint a Surveyor^ (2«) That 
he shsll be ordered to make Survey, in terms 
of the titles. 

^ In snswer the Defendants raise a âis«i 
tkict issue of faotj that must be disposed 
oC. Tbert ia no room for a Demurrer 
h,^re,. afiler the statemant of such pleas. The 
fi|Qts of property and poaessioa moat be first 
e|tahljshed« (Meuik, *' Bornage '' See. 2 and 
SM.4X;oort.of fieaaaçon. 182& Page. 10; 3rd 
CoDsîdéraiit) I asjs the authority of the Court 
to send a Siurveyor, which we cant do oursel- 
f es. We have nothing to do . with the later 
changes of this law, in<£«a;pee. The. Court has 
clear Jariadiction in a cans like this.^ (MARCi.« 
Tiiu Volume 2^464.) > Snoh. a suit is not fix 
the Juge de Paia» or onr.coKrespMdiQg Officer^, 
tna District Magistrate. IrefeK fa^Uier to 
UiL&oi '* Bornage '' See, 2, Articlea la 18 and . 
19« TouxLiBii, Volume IIL No. 178. Bioche» 
" Servitude. '* Boruage. '' 

G. B. Conn, in reply : It is obvious that 
the Plaintiff wièhes to go by a sidewind ins- 
tead oP a straight forward course, by malting 
â elear and distinct allegatioui in a separate 
Writ Tù my demurrer» riaht or wrongs I have 
of course added pleas on the merits^ as I was 
bUiged to state all the gronds of law X haéL 
whethe» nreliminary or not. The Plaintiff 
must establish his case. In the case cited from 
B^$anq9n^ there was no point of property, 
besidea that decision must fall before the 
Judgments of higher Courts. 

JUDGMENT. 
I«.the fixing of disputed boundaries, bet* 
ween contiguous landed estates, there ase 
three stages of procedure which necessarily 
follow each other, in order. First. — The ascer- 
tainment ef the exact nature and extent of 
the rights pf the parties in dispute, Secondly. 


I «^The delimitationi or drawing ibe line bat*, 
ween them. And Thirdly^-^TlkQ plaoieg q£ 
the bornes or march stones. 

In some cases^ from the agreement of 
parties or the unimportant nature of their 
di£Eerence8j a report of a Surveyor may be 
ordered, at once, which uay enablntha Govrt 
to remii to get the bornes fixed» In the pre.-** . 
sent case, however, from the pleadings and 
statements of parties^ it is clear that impor« 
tant questions, both of fact and la^w, haFOdto 
be decided» before the second eita^e oCd^fimi^. 
tation pan be reached. 

Cluestions of property, arising from title as 
well as possession, must be decided in the 
first place. Therefore, it is plain that tbeoaee 
is not one for the District Magistrate; and 
the part of the Demurrer about juaiidiction 
must fail* But, secondly, in such a state of 
matters, any remit to a Land Surveyor,in the 
meantime* is aUogether premature.. The work 
must be done in this Court, for, as Dalloz 
well remarks, Section 40 : 

^^ Ija question deproprîété» une^ fins enga- 
gée devant le Tribffiial de Première Instance, 
doit être jugée conformément aux règles or- 
dinaires du droit. A l'appui de leurs preten- 
tions, les parties peuvent, en cette matîàne, 
comme en touto autre, invoquer la preuve 
littérale, -la preuve testimoniale, l'aveu, et lo' 
serment/' 

•r 

So pAEoïMecs'says : ^' Dant ces cas,, où lès 
parties ne se trouvent pas d'accord sur les 
oases du bornage, les opérations dea- eiperte 
doivent être suspendues, jusqu'à ce que les- 
>ti»bunttux .aient statué* (Bon^VAeE No« 184^)' 

The only point, for present deterçQÎnation, 
therefore, is this : Shall this judicial enquiry^ 
take place under the present suit, or in a' 
separate and distinct action ? 

We thinky in the latter from.. 

'She present demand, is merely to have a 
Survey made, and, to engraft those issues of 
property upon it, would neither be logical nor 
convenient. The Plaintiff^ therefore, if so 
advisedj will set forth, in a principal action, on 
the oase, the faots which he cousiders material 
for the enquiry, and distinctly specify the land 
which he really claims as bis property, with 
the limits and boundaries of the same, and he 
will ask the Court to find and declare that, ^p 
to such limits and boundaries, the subjects are 
his property. 

When these questions, which lie at the roojt 
of the whole mstter here, are determined, it 
will be time enough to proceed to the délimi- 
tation and the bornage» In ^he meantime 
the present suit, in which the (averments of 
parties are so far recorded, will not stand 
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dîtmitied, bût will be listedi to abide the 
xeialt of those other enqniries. 

All qaeitions of costs reserved. 

Bail Coirt. 

VlNTB DE MARCHANDISES, — PeEUVB, — Tb- 

nue de livbes de commerçants, — c. djs com. 
Arts, 8 & 17. 

Sale,-— Proof ot goods sold and deli- 

VEREDj — MODE OF KEEPING MERCANTILE BoOKS 

IN MauritiuSi— Com. C. Arts. 8 & 17. 
Number of Record: 3360 


GOUDIN & COUTANCEAU^Plaintiffs. 

VeTstis» 
DUGUESCLIN, Defendant. 


Before : 
His Honor the Chief Judge. 

J. EouiLLARD,— of Counsel for Plaintiffs. 
J. OuiBERT, — Plaintiffs' Attorney. 
L. BouiLLARD,-— of Coansel for Defendant. 
E. BouLLK,— Defendant Attorney. 
25th September 1862. 

This was a demand for .9368,02, as the 
price of goods sold and delivered, during the 

E)riod from Deoember 1858 to October 1869. 
otb parties were, at the time, traders. 

The defence wes a general denial of the 
debt. The Defendant, examined on inlerro- 
gatoriea, admitted that he had bought goods 
from 4he Plaintiffs, in 1868 or 1869. to a con* 
siderable amount, that he could not say what 
the total value was.as 8e never kept any books, 
he stated that, when he paid any money to the 
Plafntiffs he always took receipts.He produced 
certain receipts for the amount of which the 
Plaintiffs had allowed credit in the present 
demand, but he produced no other receipts. 
He added that a clerk of the Plaintiffs (one 
t\oë\) had called on him^ that he had shown 
him (Noël) some accounts receipted which 
were not borne on the Plaintiffs' books, that 
Noël had gone away, saying all was right. 

It was in evidence that the Plaintiffs had 
written to the Defendant, before raising this 
action, asking him to call at th^r office for 
the purpose of verifying their accounts, aa 
they were persuaded that their clerks had 
committed some mistakes. The Defendant 
stated that he had accordingly called, but 
that the Plaintiffs had not given him access to 
their books. 

One of the Plaintiffs' clerks stated that he 
had personnally sold and delivered, to the 
Defendant, the greater part of the goods now 
sued for, and had personnally seen the delivery 
orders issued for the other articles ; farther 
that all the items were regularly entered in 


the PlsinHffs* books of business, which were 

E reduced in Court.The witness said thut when 
e produced the account to the Defendant for 
payment, the latter stated that he had already 
pwd part of it, and he came often to the Plain- 
tiffs' office about the matter. The Plaintifi 
never gave any written order or receipt for 
the goods in question. 

J. RouiLLARD, for Plaintiffs, contended • 
My case is clearly prove*. I produce my books 
regularly kept and I offer the Plaintiff»' oath 
in terms of Articles 8 and 17 of the Gommera 
cial Code ; this is conclusive. 

L. RouiLLARD, for Defendant: The Plain- 
tiffs' books are not paraphed, in terms of law 
and therefore they are not evidence for them! 
(C. Com. Article 12.) My client was a very 
small trader, and kept no books. The Plain- 
tiffs remain silent all this time,which shews a 
want of confidence in their case. The Defen- 
dant was not allowed to verify the books 
when he went to the Plaintiffs, on their own 
invitation ; and where are the other clerks of 
that establishment who must have known 
about this sale and delirery ? 

JUDGMENT. . 

It appears to the Court that this claim is 
sufficiently proved. A course of dealing, 
at the period in question, is admitted 
by the Defendant. One witness swears 
positively to the sale and delivery of the arti- 
cles,and the Defendant himself says that when 
he paid money he always took receipts, and he 
has produced none beyond those for which 
credit has been allowed by the Plaintiffs. The 
Defendaat admits that he kept no books, a 
very unfavorable feature in any case» while 
the PIaintiffs,books produced in Court contain 
the entries of the goods. The general régula* 
rity of these booka is not disputed, but it 
is said that, not being paraphed, they are not 
evidence, by the law of this Colony. It 
appears to the Court that there is enough of 
materials for the decision of the present case, 
without relying on the Plain tiffi' books ; but 
if the later usage of merchants in Mauritios, 
as to the keeping and paraphing their busi« 
ness- books, as is frequently stated in this 
Court, is not in conformity with the written * 
law of the Colony, it might, certainly be well 
if they would put themselves io conrmuniostion 
with the proper authorities to have the law on 
the subject of business-books plaoed on a dear 
and satisfactory footing. 

Cases of this description, where the sale and 
delivery of goods, is denied by the alleged 
purchaser are very common in Mauritius. 
Some evidence, in writing, by a jotting or 
mémorandum, made, at the time, would save 
much litigation. 

Judgment for Plaintiffs with costs. Interest 
at 12 per cent. Imprisonment limited to 8 
years* 
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■ LOVAOB D*OUVRAOB^ — SAtAlRB, — P»15UVÈ 

tTMTiuoNiALB. — C. G Akt. 1779 Sfc 1341. 

m 

. Xe contrat verbal par lequel Ufi marchand 
^€ii assure leê Services dun commis peut être 
prouvé par témoins, bien que le montant dé ce 
contrat excède lôO francs» 


: CONWAOT OF IllRINaLAUDUR AND SBRVICEfl. 

— Salarï,*— Orab Proof,— c. C; Art. 1779 
iklftil. 

• • 

A Contract of hiring, by a shopkeeper, of 
4ie services of a clerh, to assist Hm in his esta- 
iliêhm£$ii, may be proved by witnesses, though 
'ike amouiU is above \bO francs^ 

Number of Record. 8302 


BUCKMULLOBil, Plaiatiff. 

Versus • 
MAUB£Ii>.DèCei>daat. 
Before : 
His Honor the Cuibf Judge and 
The HoQorablft N. G. fijm«i.2nd P. J. 


i. 


C. M. Campbell. — of Couasel for Plaintiff. 

F. Mallet, — Plaintiff's Attorney. 

, Q, B. Colin,— of Counsel for Delendant. 
p. E. DE Chazal,— Defendant's Attorney. 

9 th September \^Q%. 

In thi§ Case the Plsiintiff, designing himself 
iaerchat>t^6 Clerk, a«ked Judgment Bgainst the 
Defendanti descnbed as, " merchant and ge- 
« newrl dealer, «^ for the snm of 4Ï 660, being 
'* the amount of an acconot ior eleven months 
•* salary; duo to the Plaintiff by the said 
" De&ndant, as olerk in tlie employ of the 
" said Defendant, for his trade, at the rate 
** of «8 60 a month ; interest, at the rate of 
'' 12 per cent was also eoncluded for, and 
'* personal execution against the Defendant, 
'* this being a commercial case. " 

iTbe Coansel for the Plaintiff havmg called 

a witness : - 

* 

G. Colin, for Defendant, objected to parole 
endance, submitting that the amount sued for 
is far above tkeaum aildwed by the Civil Code 
tobeestablished'wifhoùt writing. (Article 1341 .) 


commercial qudstlon. The hiring, b^ 'a'8faà{r'* 
Keeper, of a clerk to work in the siiop, at the 
business of his trade, is a plaia commercial 

act. .\ 

See GoujET & Merger, Licti nnaire du 
Droit Commercial. ** Commis. " Sec, 2, Article 
26. ** CoffipéteucB, " Artiole. 105. • ^ 

The Court : This is a practical qne»tièn of 
importance, on which considerable diversity 
of authority is found to esist. It is proper to 
have it settled. We agree with the writers who 
are of opinion that Hie hiring of the service» 
of a clerk, by a merchant, for the use solely 
of his business, is an act of commerce, or co*. . 
gnizable by commercial tribunals, and may,/ 
accordinglyi be established by parole proof. ' 

In the Ccmndercial Dictionary oF Goujet 
AND Merger, as quoted by the Piaiutiff, it it 
expressly said : *' Les commis ont également 
" le droit de traduire leur imtroa devant le 
" Tribunal de Commerce,pour obtenir le paie* 
*' ment de leur salaire, et le remboursement 
" des sommes qui peuvent leur être dues, ^ 
'* raison de leur gestion," and the' same doc^ 
trine is repeated elsewhere, in the same work. 

In Pardessus, Droit Com, Page 280. We 
read ; ** Les engagements, entre les coramer- 
'^ çantft et leurs employés, sont des lôtiagibs de 
''services; et comme ils dnt pour objet le' 
" trafic ou le commerce^ la .GonûEEissance éeti' 
^< contestations qui ea résultent, est attribuée 
^i à la juriidictKin commerciale, sana qff'oii 
^* puisse dire, commt nous l'avons fait remaf»^ 
''qner. Nos. 83 et 35, que, parletir nature, il«^ 
'^ soient, à proprement parler , des aï^tes de- 
**- commerce.'* (Comment, on Article 635, 
O. Com. supported by an-^»T^ of Cassation 
of the 11 th Vandemiaire an 10. > 

In the present suit, looking at the admitted 
poaitioB c^ the parties, as ^hopkeep^r stid 
clerk, and the ateady inclination of later times' 
to relax the rigid rules of exclusion of eviden- 
ce-, pastioulorly in ;^commercial matters, ire 
thàak this exposition of the law is to be pre^ 
fared. And we* shall, therefore, 'allow the 
Plaintiff's witnesses to be heard. At present, 
we need not say that the Court decides no- 
thing more. 

. Goetaireaerfed, 


« • , 


He further contended that the alleged con- 
ti-act here is not really of » H^emmercial 
feature ; that it is a mere ordiufiry contract of. 
hiring labour and services. Regard naust bcrhad. 
to the real nature of the pretended agreement, 
not to the position in life of the parties. (Sir^iy 
SO : 2 : 15.— 30 : 2 : 85.--39 : 2 : 525.-^43 : )î ;. 
193-36 : 1 : 34.— 41 : 2 : 15.-43 : 2 : l92. 
Boobon'b nptes on Article 634 of Cottuneiclal 
Code,) ., V 

CAMrssLL, for f laiAtifi; This is a pure 


Sdl' €««r<. 


• * 


Appel j/vs jugement db MAfstsTRAT de' 
^DISTRICT, — Competence,— >Ord. No 35 de 
1852. 

Bien quHl ne soit permis de faire appel d'un 
Jugement de Magistrat de Distfict {Partie cri^^ 
mineUe) que lorsque la condamnation excède un 
mais d'emprisonnement ; cepeiidant h Cour 


126 


entendra V^ippel s'il porte sur la compétence du 
Magistrat* 

Appeal PROU judgment op Tistrict Ma- 
QI8TEATB,— Jurisdiction, — Oud. 35 of 1852. 

Althovgh an appeal from a District Magis' 

trate(fln the Criminal side)i^ all owed only where 

the irrgn'isonment exceeds one ihorUk, if the 

Jurindiction of the Magistrate is ir^prachedthe 

Sfijpresne Court will examine I he proceedings. 

Number of Record : 156, 


BOCABD & Anor, Appellants. 

Versus. 
\ THE QUEEN, BespoDdent. 

Before : 
His Honor the CHIEF JUDGE. 


G. B. CotiN, — of Counsel for Appellants. 
.C. Laborde* — Appellants' Attorney. 
S. J. DouGLA^y of Counsel for Respondent. 
J* BoucHETj — Respondent's Attorney, 

25th, September 1862. 


This was an App^sl from a Conviction of 
tbe District Magistrate of Flacq. 

The Appellants bad been charged» by 
Dubreuii Ui)y« Acting Goverunieut Land 
Surveyor, with having, ou 7th. May last, 
along with a body of Indians, at Canap de 
Masque, in the said District^ illegally and un- 
lawfully cut and taken away a quantity of 
tifitbcr, on Goverutuent property, and alto 
with treapassiugon same property. 

The defence was that tbe ground did not 
belong to Governn^enti but to the^father of 
the accused^under a lease from the proprietor. 

The Appellants were convicted and senten* 
ced to 3 daysjimprisonment with costs* 

Pritnà facie, in such cases as this, where 
the imprisonment does not exceed one month, 
there is no Appeal to this Court. (Section 
12th of Ordinance No. 35 of 1852.) But the 
Appellants complained so strongly of the in* 
conspet'incy and irregularity of what bad takcA 
place below, affecting even the jurisdiction of 
the Magi^'trate, that the Court has felt itself 
bound to lock carefully through the whole 
procedure. 

The Record shews that s nuiaber of witnes- 
ses were examined before the learnel Magis- 
trate, wlio bad aleo submitted to hii.i certain 
^ plans of the localiiy, both of an old and of a 
iatc date. He had a!so the evidence of Sworn 
Land Surveyors. Bat further the Judge or- 
dered all parties interested in the {.round to 
attend, on the spot, en a fixed day. On that 
orcasioQy the Magi&trate^ with the assistance 
of Mr. Frogeraye^ L^nd Survey or^ on cath, 


inspected the locality. He had no difficnlty, 
on examining the giound, and the land marks 
thereon, in ascertaiuing that the subjectHi of 
which the father of the accused is tenant^and 
whichjin his lease, are stated as amounting to 
317 acres 46 perches, could be positively dis- 
tinguished,and that,at a considerable distance 
from the spot, where the accused are charged 
with taking wood and trespassing, the ground 
where the trepaes was committed,was Govern- 
ment groûnd,and clearly not within the part 
of the forest to which the Appellants, acting 
under their father's orders,hacl any right.The 
measurement of their ground was Aied, as we 
have seen, by their own titles^and it could be 
positively distinguished and set off. Probabiyi 
in the circumstances, a punishment by fine, 
would have been as suitable as a punishment 
by imprisonment. But the District Magistrate 
having exercised the discretion conferred upon 
him by tbe Penal Code of the Colony, àiis 
Court will not interfere. 

The Appeal is therefore dismissed, with 

costs. 


Snpreme Coart. 

Appel de la taxe du Master,-— Honorai* ' 
RES DE l'Avocat. 

Appeal prom taxation op thb Mastbr;— « 
Counsel's pees. 

Number of Record : 7125 & 7126. 

ORIENTAL BANK CORPORATION, 

[Appellant. 
Versus 
OVEBEND GUBiNEÏ & Co., and Ors., 

[Respondents. 

Before : 
His Honor the Chiep Judge and 
Tbe Honorable N. G. ëestbl 2nd. P. J. 

S. J. Douglas,— > of Counsel for Appellant, 
W. Hbwetson, — Appelantes Attorney, 
H. Kœnig,-^ of Counsel for Respondent. 
£. Ducray,—- Respondent's Attorney. 

26th. September 1862. 

(Vide 89g)ra P. SI J 

This was a motion to have the taxation, by 
the Master,of the Bill of Costt of the Oriental 
Bank reviewed. 

Tbe Bank was found entitled to coi^ts. They 
had paid their Counsel a fo-! of one thousand 
guineas for the two cases uf ' Queen Victoria' 
and Woodford, The Master, for both casea, 
which were determined on one argument, by 
CouDsel, had allowed on<y one hundred gui* 
nea», as against th^ lo.i g i^^^^J^ Overend 


nr 


Oiumey and Co. The Court was tiow moved 
fortNnaitto the Matter, to reeoti»ider hi« 
Judgioent, with a view of allowing a larger fee, 
ae against Overend Ourney and Co. 

Tsa Court said : This case was certainly 
one of importance and Tcryfully argued. Look- 
ing at the fees usually paid to Counsel in 
Mauritius, we should not have been surprised 
if the Master had allowed a somewhat larger 
fee, SB against the party who saccumbed ; but 
the Court wi^l not readily interfere with the 
discretion which their own Officer, a person 
of long and eitensive esperiencein this Court, 
haa exercised. This is the rnle in England. 
(AacBBOLn's Practice, Page 495.) and is in- 
deed a rule which must prevail every where, 
in similar circumstances. With the amount of 
the fee paid. by a litigant to his own Counsel 
the Court cannot interfere. Whether, in the 
pi^eaent case, the payment by the Bank of a 
large fee to its Counsel, was an act of jti^i * 
cioua liberality or of wanton profusion, it is 
not for na to ^ay. That is a matter beyond 
our province. Our duty is simply to spprove 
or disapprove of the Judgment of our own 
Officer^ dealing with a matter of taxation as 
between party and party. 

We do not see sufficient grounds for inter^ 
ference. 

The Appellants will therefore take nothing 
by their motion* 


Bail Coirt. 

Awsi« j/vv jruoBMBNBT DK Maoistrat db 
District, — Exception hilatoirs^ — Nullité 

COUVERTE PAR LA nKPENSB AU POND,'— ART?. 
178, ST 186 DU C. DB p. C. 

Appeal PROM JUDGMENT ep District Ma-J 
•isTRATE, — At tbe trial op a case, apter 

THB MERITS ARE ENTERED UPON, PLEAS OP A 
DILâTÛRT OR PRELIMINARY NATURE CANNOT BE 
ENTERTAINED, — ART. 173 & 186 OP C. OP C.P. 

Number of Record : 287 
AUTARDde BRAGARD, Appellant. 

Ver St 9. 

BÊLIN, R' spondent. 

Before. 
Ilis Honor the Chiep Judge. 


O. B.'CotiN,— of Counsel of Appellant. 
A. J. Colin, — Appellant's Attorney. 
£. PbllbrbAu, — of Counsel for Respondent. 
C. Laborde»-— Respondent's Attorney. 

— r— 

i^th September 1862. 

The Beapondent Bélin, a late Sanitary In- 
eptctor for the Local Board of Health of ' 


Pamplemousses, sued the Appellant Aotard 
He Bragard, as President of the said Boards 
for the sum of £l7.12s., the balance of salary 
bU^ged to be due to him. 

The Plaint was entered in the District Court 
of Port Louis. When the ease came on for 
heariug, the Defendant did not appear. Bélîn 
stated his case, but not being prepared with 
the whole of his proofs farther proceedings 
were delayed till a subsequent day. * On the 
day named, Bélin attended, and, by leare, a 
third party was allowed to appear for the 
Defendant, Mr. Antard de Bragard, who then 
proposed to put in a preliminary Defence. 

The Court decided that it was too late to 
open such a dfence. On the merits, the jus* 
ticeofthe claim was not disputed, but time 
was adced till the funds came in. Judgment 
was given for Plaintiff. Defendant appealed. 

G. B. CoLiN.for Appel lant^contended.that the 
objection ^hich his client wished to raise, in 
the Court belo^^ being one that would have 
prevented the case beiug heard altogether, it 
could not be too late. By law, a certain pre- 
liminary notice, before raising the action, was 
ordered to be given to the Defendant. With-^ 
out that, there could be no action at all. 

Pellerbau, for Respondent. The defence 
was cleaily one not touching the merits, but 
distinctty of a preliminary nature. The time 
tor taking such points was long past. 

The Court : At a trial of a cause, after the 
merits are entered upon, it is a general rule 
of all legislation, that pi en s of a dilatory or 
preliminary nature cannot be entertained.^The 
time for their competency is passed. This 
Rule is well stated iu Articles, 173 and 186 of 
the Code of Civil Procedore.The plea now pro- 
posed is one that affects merely the present suit' 
or plaint. It does not touch the merits. It is 
plainly one of a prejudicial description and 
was too late in being stated. 

Appeal disinisaedi with oosti. 


8«preMe C#art« 


Appel d*cn Ordre ou Juon D^MVRi i>ANfl 

LA CHAMBRE DU CONSEIL, — V .'DMPBTEUrCS DV 
JUOE EN CHAMBRE, — ProCRDURB. 

Il n^esi pas nécessaire de s^adrc^'^ar à la Cour, 
pour rendre définitif un Otdse du Juge 
délivre en Çhcunbre^ 

En matière de Ucftaiion l'Ordre du Juge qui 
réfuse une semblable demande n*estpas sou- 
mis à la voie d appel, %na^s une nouvelle 
demafuie doit être présentée à la Cour* 




j 
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Appeal fbom a Jupge*8 Order in Chambers^ 
—Judge's jurisdiction,— Procedure. 


It is not necessary that a motion should be 
made in Court for the purpose of making 
absolute a Judge^s Order given in Chamber. 

In matter of sale. by lifiitation an appeal is not 

permissible from a Judge's Order refusing 

the same ; in such cases a new application 

may be made to the Court for an original 

Ord^. 


Number of Record : 86^2 

MANIACARA,— Appellant, 

versus 
LECLERC,— Respondent 

Before: 
.His Honor the Chief Judge and, 
The Honorable N. G. Bestbl 2d P, J. 


G. B, Colin, — of Counsel for Appellant, 
A. J* ÇonN, — Appellant's Attorney. 

1 of Counsel for Rea- 

B. Lbc««o Senior.- ^fS^^J^ienfa At- 

J torney. 

26 ih Septembei^ 1862. 

, . Oft the. 12th day of August last^ Lecxezio 
Sçj^ior moved that the Judge's Order, dated 
the 14t^ July ultimo, dismisûng en application 
for licUation, should now be made a Rule of 
Court. 

This motion was resisted by Colin who, on 
behalf of Ayacauou Maniacara, had lodged an 
Appeal from the aaid Ji^dge's Order. 

Parties fully heard, the Court took 
time to,co;aBider the two following questions» 
i^amely : 

lo. How fur it is necessary, under- Ordi- 
nance No. 24 of 1855,(Chamber*8 Ordinance) 
and for the subject matters of the said Ordi- 
nance, that a motiQU should be made in Court 
for the purpose of making absolute a Judge's 
Order. 

2o. Whether an appeal is permis^^ible, from 
ft Judge's Order, in matters left by the above 
Ordinance to the final decision of the Judge. 

JUDGMENT^ 

> (• . . «■ > 
True it is that, in England, '' When it is 
•' proposed to enforce a Judge's Order, by 
•• attachinent, or by any other act of Court, 
** \t\% indispensably necessary that it should 
•• be previously made a Rule of Court." (Bay- 
ut'b Chamber*s Practice.Page 31.) 

The 2nd. Article of the Chamber's Ordi. 
^ nance, regulating the matter before us, appears 
to us, to have clearly departed from the En- . 


glish Practice, in that- it requires no motio» 
for the purpose of making i^aolute a Judge'4 
Order. 

The Article runs thus : *' Xhe matters set 
^' out in the Srhedulc to this Ordinance an- 
'^nexed may^subject to the discretion of a Jud- 
*' ge in any particular case, to refer the same to 
**the Court, be henceforth finally disposed of, 
'' at Chambers, by a Judge> Order/' 

Application for licitatjons are matters which 
a Judge, at Chambers, has a right finally to 
dispose of, when seeing no reasQu for referriqg 
the matter to the Court. 

The same Artidç next provide3> f >r the modb 
of making absolute the Judge's Order» which 
** Judge's Ordcr,^' it is therein 8t*ted,'*sh^l be 
a sufiicient authority, to the Registrar of the 
Court, to issue thereon a Rule of Court de 
plançy*. agreeing in this with the English Prac- 
tice^ which requires the production of the 
original Order upon which the Offia^r draw4 
up the Rule. 

On the one hand, no motion, is required- hy 
the Article above quoted ; and on the othex 
hand, the Ordinance provides that the produc- 
tion of the Order to the Registrar is i^ai^- 
cient authority to this Officer to issue a Role 
of Court de piano» 

Instead of an Appeal, recourse «honld h^^ 
been had, in this Case, to the English Practice 
which is this : "When an Order is refused, by 
" a Judge, the Applicant, if dissatisfied, should 
*' apply to the Court, not for the revision of 
*' the Judge's Order, but for and original 
"Order. "(Chitty,Archbold Proc/tce. Page 
144îl>.) The J.udgmeat of the Court therefore 
is that the Plaintiflf do take nothing by his 
motion, and the A ppeal be and ia accordingly 
dismissed with costs. 


Pail Ccvrtj 

Appel d'un Jugement. PK M^oiaxAAT n» 
District, — Fonctionnaire Publj[c,~ Outjli* 
GB,— C. Pknal Arts. 166.158. 160.— Ord. 
No. 35 DE 1852, Sec. 102* 


Le Trésorier de la Municipalité ne fait point 
partie des fonctionnaires publics mentionnés 
dans les Articles précités du Code Pénal, en 
ce sens que les outrages commis sur sa personne 
sont de la compétence du Magistrat de District, 

Appeal from JudomenI of District Ma- 

oistk^tb,— Public FuNCTiONART,—Ouiaui|R# 
— C. Penal Arts. 156.158.160.— Or9.No.>35 
or 1852,Sec. 102. 

The Treasurer of the Municipality does not 
feme within tlie classes of pub de-functionaries, 
outrages on whom cannot be tried before the 
District Magistraie^ 
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Number of Recùfd : 155 

LBTOED, AppeUant. 

THB QUEBN, Bespondeat 

Before : 
HU Honor the Chi» Jvtdos. 

E. BASiBB»~of Coonsel for Appellftiit. 
CL Labobob,— Appellaaf • Aitomey. 
S. J. Douglas, —of Coonsel for Keepondent. 
J. BovonBT^— Beipondenfe Attorney. 
imkS^iêmber IdBi. 

The Appellant had been tried before the 
Jimior Dietriot Magietrate of Port Lonis,' for 
an assault upon Jalien Doger Spéville, Trea* 
aursr of (the Town. * Tho Appellant was a ekrk 
in the Munioipality. ' 

-On Appeal, the «ole qoestioBt atgned was 
tiM Jurisdiction of the Magistrate beloir to 
try questions ce assault on publie lbnetionna« 
ries, and Articles 156.158 and 160 of the 
Penal Cede of the Colony were referred to. A 
aisrilsr point was argued before this Court, in 
the case o!Mat6pa 9er$u$ ike (^Meji^<Beported 
hy A. PfsvoNiVoL I Page 18L) And the Jndg* 
mentwas against the Appellant, A penouiin the 
position ^ the party said tohafebeen asssnlt- 
ed here, is not within the classes of public 
Oficers^ outrages, and violence on ^ whom are 
not oagnisaUe before the Bistrict Msgistrate. 

The Appeal niuet, iherefore> stand dismisa- 
ed^^with costs. 


BidlCtvH. 

Afpbl n'mr jvgsicbnt db IfAUistBAT M 

'' BISTRICT. —Cor IB DB BBCOBD. 

• » * 

' CireoHiiantestm vertu éesquellee la Cour n*a 
pue cru dtvoir mUiger la peine inJKffie à VAp^ 
pelant par le Magietrat de Diêtrict, 

Le$ copiée de Record envoyéee à la Cour 
Supreme doi^feut être d^une êcrupuleuH esmcti* 
iwk. 

Affbal fbom Judombnt of DisTBicT Ma* 
oienuTB.— Gonne M fboobbdinos. 


•M» 


CireumetaneeÊ in which the Ontrtiowno 
reaeon to mitigate the punishment Iqf the Die* 
trict Magiitrate far aseault. 

The copiée rf the proceedinae sent igi to the 
Supreme Court ^ught to be sert^ulouefy 
accurate. 

Number of Record, 158 

SAPEBMUL ft Obs., Appellants. 

venue 
THB QUBBN, Respondent. 


Before : 
His Honor the CHIBF JUDGE, 


Ls. BotJiLLABB,— of Counsel for Appdlsilts. 
C. LABo&DBy— Appellsnts' Attorney. 
O. B. Colin, «— of Counsel for Respondent. 
J. BoucHBT,— Respondent's Attorney. 

ISth September 1863. 

This was an Appeal from a Sentence of the 
District Magistrate of Grand Port, sitting on 
the GHminal side. The Msgistrate had con« 
victed the Appellants of assault, and sentenced 
them to three monthsi imprisonment with 
labour. 

Under thq Appeal, the only point pressed 
upon the consideration of the Court, was the 
propriety of mitigating Uie puuishment,which 
was alleged to be too severe, in the circums- 
tances. 

After a careful perusal of the documents and 
eyidence, it did not appear to this Court that 
there is any reaaon for interfering with the 
Sentence. 

The Court obserred that, in the copy of tho 
proceedings sent up,;the dotes of the Medical 
certificate, attesting the nature and extent of 
the injuries, recei? ed by some of the psrti^ 
assaulted, were not given. In this matter there 
?ras plainly a neglecti in some quarter or 
other, wUdi ought not to^ have occurred. 


Appeal di 


, with costs. 


SvpNMe Crart. 


' Ybntb d'immbxtblb,-— 'Ybntbs svccbssivbs 

A PLUSIBUBS ACQVBBBUBS rAB LB MfiMB YEN- 
DBUB. 

Lorxqu^un immeuble a tie vendu, par le 
même propriétaire, à deux acquéreurs suc* 
cessifs, le second acquéreur na pas de recoure 
à exercer contre leptemierpar suite de la 
différence qui peut exister entre Us deux 
prix de vente. 

Salb of Ihmotbabxb pbopbbtt, — SUCCBSSI . 

▼B SiJLBSi to SBT^BAL rUBCHASBBS, BT TBB 

sambYindob. 

When am im m a v e ahle property ha» been eoldg 
bu the same owner ^ to two successive purm 
chéeere, the last purchaser has no claim to 
eseervise against the first purchaser on ac" 
count afomg êffferenee between the two price» 
of Sate. 

Number of ^Record. 7858 


CHAUVOT,— ] 

Versus. 
BSNOUF fcOBs.--Defendants. 


im 
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HiB Honor the CHtEFJUDGE^aiiJh 
The Honorable N. G.* BEST£L 2d. P. J. 

'IT. CHAjTv^OT^r—of 'Counsel, for himieljL 
V, Làvai^j— 'Plaintiff's AttornOT^ 
J*. L. Colin» — of Counsel for Defendwik. 
J. Viov^QVY, — DefeadaDta* Attorney. 

BOih September 1862. 
. . ^"^^ï^ . 
Tl^e Declaration^ in this oate^ oondudf' 
with tlie folloviog prayer :> ^' That tlie Defea* 
4ants be condemned to payi in tpjido, to thf 
Plaintiff, the sum of ^.1020. 36 (ji^ tpge^e^r 
vitb inlerest thereon from the 28tn Janpaig^> 
1841 1 with costs. " On the following grounds : 
1st. — Because, by an act, dated the 28th day 
of January 1:841, drawn up by Mr. Notary 
Jollivet, the said Plaintiff did pay, to certain, 
heirs iPagand, thesam of $7062^09$, for, 
the sale price of the 7|8ths of the Estate 
Pagand, situate in the District of Rivière Du 
Rempart, at the plaee called Poudre d'Or^ the 
said Estate then bping the pro.p|Qrty of Avira- 
g;net jeunejAviragnet aiaé^he wife,apd Widow 
Chupein, by an Act under private signatures^ 
dated the 10th day of September in the year 
1888» according to;whioh act» the last - instal - 
ment was to be paid on the 30 th day of 
January 1841. 

2dly.-r Because the Plaintiff, by an act 
passed before Mr* Notary Jolliyeti on the 
eighth day of January in the yeigr 18 U , did , 
pay thê'aebt of the said AviVagnet J'nnior, 
Aviragnet the wife, aji;id' the Widaw'Phupeio, 
and that having' feceiyed from thé purchasers 
the sum otX 4000, in order to pay the ven* 
dors^ he, the said PiaiatijB^ had to pay, to 7 of 
the heirs Pagand, the. sum of £[ 7,061. 09 Ç, 
which sum the said Aviragnet jeuue^Avirsg^t 
aine the wife and Widow Chupein must natA- 
rally settle with the said Plaintiff, for the 
difference, each for one third, that is to say : 
;81O20, 36 for each of the three, 
the said Widow Chupein- having 
year 1839 and being, represented by Aman^d 
Eueèoa Esnoaf the wife, one of. thj0 said 
D.efeBdanis, her dfi^ughter, and by two graii4* 
8ons,Charles Aviragnet and Eug^ène Aviragnei^ 
the «id Defendants. 


Notary JoHiiret« dated tha iUk JMuary 1841, 
which, on reference, discloses a sale, from the 
Pagand, not to the PUialiff< and Défendants, 
but to the Plaintiff abne, from whom the 
vendors a^npFMge haviiig, on.tte day and 
year aforesaid,receiTed.the sum of i87061,09 o. 

True itis.ibatfe from a yiranoilltiaillrument, 
under private signatiirea,. of the 10th Sep- 
tembie 1^8, dal][ i^^giatered, it might ba^a* 
ferred tnat the E«tate,Pagand had onee Tasted 
i^ tbe Defmdantsb 

Bat if BO, )iow afe wsl to aoooiint for the 
sale direct to Chauvot, of that Estate, by the 
Htfirs^Pagatidi which, aa alleged; had. verted 
in thaDefendauta ever sineaiOthâeittemfaai' 
1838, unlepa^ it be «ssumed that the aalft 
refensed to^ in tiie instrtiment* of tha 10th 
I September 1838, was never carriadoit* 


Moreover it is evident that; if «lie aUnr db- 
minded by the Plaintiff be paid by the Dèfettw: 
feadaata' these of course most have a sham til* 
the Estate, or in the »ale priée of the Batate> 
sold byi Plaintiff tO/ Jamin add Hsrdy. And 
yet we find no offer, on the partof the Pisdn* 
tifi^ U^ lecouvejp such share to them, or to> 

assign, to them sny portion of the sab prioe.^ 

• 

Hen€9f it peces^fily foUcma that the: Plains ; 
tiff, hf^vipg £sûied in psovina^thei aevera) aU* 
li^tions^f hia DeeiAiratioii,!» aetien miJMt^ 

b^ iMP4;«s.«9iK)«dieK>jidismeiiad^ witkcosts^r 


Î' L '1 . .'9IJI': 


Sipreise Ctirti 


Mandataim,— - ^(iot4t4tM!VoK8 

ACTJBS FABsis PAR Ql nSKNIBB, — NoTlFICA* 

Ti/Q^ n^ TAAtfaro](T,-^(X Ci? Aw^ 


I 


Th9 vhole.. Declaration hai^be^ tcayersed 
by t)ie Defendants. 

* Th^ cwse'came ^jx for trifd^.(^.Ztb^ Arqi^ \ \ 
when parties last were h^accL, 

■■' JUPGMENX.. -'/ ' /[ 

It would be a mere waste of time hece^P 
recapitulate the srguments urged by the 
Plaintiff in support of.the allAgi|tip|^s contai- 
ned in his Declaration. _ . . 

« . ■ • » 

Suffice it to say th^t h^ bases his claim 
upon an insliruoàent of salei draw» uj» . bgr 


Un trampnrt, fait, en faveur du Manda^ 
t($ire,p€reonnell€nifi^ n$ peut<set:vir daèM^à 
uneaetitm ù^tétpar ee^dpwer omm» ibaejsn^ 
nutndani» *' 

e^HB^veiv 

TBBBD BT THB LATTKR, — InTIMA^IOM Of ANy, 
ASSIONMBNT.-^C. C. ABX..J1690. 

An assignment in, fp:9or€f A pflrmmallff ^ 
not support a suit, at ths. intan:e of B\ if C, 
^^e.Xagffit$i^ a^^thqir aitotne^é 

Jfumber4ifJReeor4^ 84Ma 

e CHATHTOT J^^wîiÛ-PJaî^lM^ 

WU>OW J AMIN JL Qbs. --Defendants. 

Before: 
His Honor the CHiBnJnooB and 

The HoneiAUeNi O. £bst9|l ^ )P: J: 

H. CBAOYOT^-^ûf Conneel f<|r CI«|i||iflL : 
i Y« IiAVAi*.«»PlaintiffiiL. attorney. 


^ 


m 
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B. LVCLBSIO,— 

B.< Baui»B^***«' 


of GouMtlfor JhhiD!^ 


V/th. October VM%é 

I 

In tUB case, the Plaintiffs Pierre CIiaUTot 
and Joséphine Logoff^ tht^ wife ^\j, aiithoriied 
of Pierre Chauvot^ aud the latter for the 
vajiditf of the proceduret both absent from 
Mauritiusy and therein represented by Henri 
CIi^uvot,^of GoTernmeut street, Port-Ijouia, 
Advocsite, set forth that» by an act undter 
private signatore?, dated 24th June 184Qjf 
made and passed between Plaintiffs and Pierre 
AvirapiQt Janiox^ Pierre A^iragftet.Senbr, 
and Louise Chaavot^. his wife^ aud Eugene 
Es^ouf and Marie Joséphine EraiBstine Cha- 

Îeiq^.his wife^ on ope pM't; and Adolphe; 
aD)in».now deceased^ and whose auceensaion 
and, community are now represented by > the 
Defendants oi^ the oth^r p9rt ; the said latC; 
Adqlphe Jamia.did purcliiasQ^^. from the aaid 
Flaintiffs, and the other parties above namedi 
ft sugar .Estate situate in the District of 
Blviere dii Eempart, at the place called '' Pou.* 
are . d'Qr, ^,\ meaaiiripg 723 acres» or thersi- 
abojxtSi And more fully described in the said 
privât^ àct^ for the jpriocipal Bum. of 9 160^000, 
payable at the.aeveral dates mentioned in. the. 
said private act. 

Whereas the said Adolphe Jamiui being 
indebted, to theJ^.eg^stiatjoiv.QjSice of this 
Colony, in the sum of £78Sf.lOs. for the Ëe- 
gistration fees on the said private act, h^s not 
paid the same to the Qreceifer of .thi^. Registrar 
tion dues of this Colony, and 'that Henri 
Chaavotj as prozy^of the aaid Plai^tiffs.ia thia 
Colony, has been bound to pay the same to 
the said Receiver . of Registration duesj on tbQ 
first day of Hay instant month>.when the aaid 
Repqiver of Re^stratioh diiea subrogaied him. 
in alt his rights, and that, ' therefore^ the . 
Pi^ntiffs are entitled to claipi payment of thct 
Bai4.jpum,, from the said De&ndantcL with 
interest. thereon, from the, . fiaid' first day, of 
Mayinstantl 

Tb^ Defendants met the demand by avft 
rietT,ot pleae«amoQK.othiQf srb^ thef e^naipeljrT: 
Ip. That they na^' never received any ** siffui- 
ficaiiaik '^ or intimation of the '' transport *' 
which; tl^ la>iç împepr^tiy^ req^ire|l.v( C. C. 
Article 1690.) ^^ Le cessionnaire n'est sfiisi ^ 
** regard des tiers que par la signification da 
'' tci|nsj^f$/faite an débiteur. Néanmoins le 
'' cessynnaijre- peut être Clement saisi par 
'' racc^tatiou dû transport faite par le débi- 
*' teur« d^ns on acte authentique. *' 


' wereirithout tiilratf tiie ânM of tb» DiMlii>a- 
tlon,^ ' * 

(8a;) It eontd nolrtnppibvl the priie«t<Mi%>' 
il flsspeietvit boite to be uade to muff CbalM 
r^f w bia> private aaméi and tM «D' ^dM^ 
Plaintiffs. 

Tsi CovM siSD : Rd(Miiiid4âppeait0'As 
to beneeeesary to go beyéod the* ltf|l> plëè^ 
stated* The '* TVim^orf '* here bas bemi^KetfiM 
abouti appa^sntiy^w « veryi hssty* aiiéi ell^ 
tshfy, in alTerroaffsless way. A c^iAdti^ tc^' 
A, fil. «s ittditidita), oa« ne^er BSrpMfH il> 9^ 
ctanitlon4)f G« D. and^ B. F. in# hi«b' A^ B. 
appears merely as the represelitàtt^îr of^llbsi^ 
other parties, in their absence. 


The Plaintiffs, not havmg eleotoâ^ ie Iw^aotf 
I, the'aotiaa ;wiU stand dUttisiei/ wltil 
costs« 


SB|iraM' 6f tft*^ 


BEC3!IPIGATI0N PB C0MPTB8. 


Agent and proxy^ — Action in Bwrificib? 

TION OF ACCOUNTS. 

,. Kuvfbtr çf R^pd i 7857. 
CIÏATrVOT ÀT^ JvnFS,-BWiiti* 

versui. 
"^ E;SÎÏ0TIF|-Itef4ii4e^t. ' 


(ite4 Thit the<aUe|^4 ^M«jw»r/ 1 wi» alto* 
gethariiiQtfs(faiaftd.'ineifoliulas i^ bon date 
afM^theiaait mpÊ §mi&, su and the^PlaiMiffs 


Before; ., 

His HojQor the CH|-«r Juvoi and ^ • - 
TheHonorableN. G*.5BaTBi.»:iç: j; ^ 

H. ChauyoTi— of Counsel for Plaintifiik 
Vi IiA^wj^j-r-'Plswtiffii'.Attoiçnfflr,/ . 
J4 L. Coi.iNj — of Counsel fqr Defenda^t^ 
J.^PiQNÉoinrj*— Defendant's Attorney. 

90icA Sqftmb^r 1863» 

On the 1st Marchr IMl, tte Bhn&«iitii^ 
Pie0'e Ghaïuvoi' a^d wife* left this Itdaiid,«AaB' 
haviof; eneoated^ on the 37th FebnMfyjûtelUi^ 
aaesejntoiv aposrèr of attormq^lMsth^^éMiit;! 
aidepèeial^to J^B. H« SjrwdatMd hi Aifàt* 
ne-Baoûaf joindy aid eeveraUfi^ 

Ib thiapoirflr vête aumexeil eertala ÎMtoM» / 
tioDafoti tha bettoriniMlDatmi and flaiiaMtiM 
efthe attornias in the dtaehafsgatof tlM > d«l|r,i .1 
eapfeapoa them by theifrpriitolpalAr * 


On and from the day of the Platntifi' depar- 
turet for B«ropr,tfaU4s m emHtau^t^etJAlttf 
dafiof March ISMj^he atiorttiea)eBtareèii|ite 
thikr dettes as.ithe keldert of tka IWerareC 
Plaiatifti 


t' 


if 


i»s 


.TbMedutiM tbfjr ooutmofd to diacbarge 
up to tbe day when» on the ei press demiiiid 
of Sérendat and Esnoof* the power entmtted 
to them by the Plaiotiff^ waa revoked by ihe 
lattar and givea to one Pierre Aviragaet, by a 
notarial inrtromant, dated at .Boi;d9aQX the 
89tb September 1843. 

On the arrival here of the then appointed 
attorney, Pierre Afiragaeti the latter« in 
pnrananee of the powers vested in hkn l^rhia 
prMHMpala Pierre Chanvot and wife,demanded 
of Sérendat and Eanoof an acoount of their 
adauniatnttion ot the a&irs of the said Pieyre 
Ghaovot and wife under their power of the 
27th Pebmary JMil. 

The aooonnt rendered by them, aatiafying 
the new attorney Pierre Aviraglketf the latteri 
aiaoeh attorney of.P.X2haofOt and wife, by a 
notarial instrument dated the 20th.May 1S44| 
before Notaiy JoUivet and his eoUeagae, re- 
leased and diaeharged S Prenant and Esnonf: 
** de tontes ohoaea généralement qoelconquea 
*' relativement :à oe mandati aana aucune 
réaerve. '* 

'Thia release waa never criticised by the 
Plaintiffa,aa far at leaat aa Einonf waa obnoern- 
e'd, up to the time of their aon*a arrival here, 
bearer of a new general and sped&l. power of 
attorney from tbe Plaintiffs. 

This power/from Mr. and Mrs. Chanvot to 
their son Mr. advocate Henri Cbauvot» of the 
llthatuly 1860. specially autborfaea the latter 
to: '* Faire anasi tout règlement de compte. 
f* la aoit avec Mn Eugène Esnodf manda- 
^' taire de Mr. et Mme. Chauvot aux termes 
<< de pottvoira à lui conféréa en 1841." > 

It ia in the exerciae of thia power that Mr 
Advocate ChaaTOt has brought the present 
action. 


Peeliqg, however, the difficulty of calling 
upon Esnouf for a aettlement of accounts, lo. 
l^ reaaoQ of the release of Plaintiffs by their 
attorney Pierre Âriraraet; 2o by reaaon of 
tbe time which had been alfowed to elapae 
aince the account rendered by Esnouf to 
AViragnet, and ainee the releaae juat men- 
tioned, the Piaintiffs,by their now attorney H. 
Chauvot, have not heaitated to charge both 
Banottf and Aviragnet with fraud, wiûk the 
view of obtaining a revision of the long dosed 
.accooQta between Esnouf and PlaintilBi. 
Btnouf ia charged with having rendered to 
Avingaet a falae acoount^ well knowing the 
eaaaeto be£aiae, and Aviragnet with lutving 
allowed anch false aooonnt, well 'knowiiig the 
same to be false, and for having neverthelMe, 
^fdeased EtJiout 

* • 

Bi&ouf and Ariragnetara botbnephewa of the 
Ptafaitiff Chauvot ^nior,th^ ara also brothers 
inlaw; Thia latter fact, and certain alleged 
errora in the account given in by Esnouf and 


allowed by Aviragnet, are the grounds afieged 
in support of the fraud charged and of the 
rectificationa demanded by Piaintiflb. 

But of aucb fraud, we haaten^to aay, no evi- 
dence baa been adduced. The errora alleged to 
exist in Esnoufa accounta are also unproved as 
will appear hereafter. But let ua aee the caae of 
the Plaintiffs aa act forth by themselves. They 
alleged aa followa : 

^' Whereaa on their, the Plaintiffa' learing 
the colony, in the year of our Lord one thou- 
aand eight hundred and forty one, they, the 
aaid Plaintiffa', did give their power of attor- 
ney and instructions to the aaid Defendant, 
the aaid power of attorney dated 7:h February 

After a few yeara, management, the aafd 
Defeudant waa revoked and presented his 
aceount to one Pierre Aviragnet jeune, his 
• brother in law, who had been in France the 
peraon in charge of the aaid Plaintiffa* affairs, 
and after having received the account of die 
said Drfendant, at Mauritius, and given him 
discharge, oontinned, on his return to Bor» 
deaux, to manage the affaira of the aaid Plain* 
tiffs until the year 1868, keeping with him alt 
the papera, titlea and documents which should 
have enlightened the aaid Plaintiffs on their 
real situation, and ao deprived them, the aaid 
Plaintifia, from the exerciae of ^eir rights 
against hiabrotber-in law and partner, whioh 
fietcts are eatabliahed by judicial acta the moat 
poaiti^e, . . \ ... 

Whereas, in comparing the account of ma« 
nagement of the Defendant with tbe said 
documenta, numerona errora, omissions and 
items irr^ularly diaiged aire seen. 

lo. In the debit aide;, the proxy Esnouf 
carries twenty one items,amounting altogether 
to four thousand five bundred and sixty dollars 
and forty eight oenta, as regarda one Mrs, 
Hubert Bernard, born Agli^ Pagsnd, who 
according to the aale made on the 10th Sep* 
tomber 1888 of the Estate Pagand, waa cre- 
ditor of one Pierre Aviragnet jeune, Mrs. 
Pierre Aviragnet aine and widow Chupein, 

Purchasers each of one third of the said Bstati 
agand. 

In the righta and obligationa of the aaid 
widow Chupein waa,in 18^1. Baoouf the wife 
her daughter ; the Plaintiffs having never been 
pevaonally indebted €or whatsoever to Jftf. 
Hobert Bernard. 

3o. In the same aide, and under date the 
10th and 16th July 1841, Eanouf earriea two 
itema, amounting to one hundred and twenty 
five dollars and ten cents, as regards the eoab 
paid to Mr- Notary JoUivet, which aum had 
been aettled by the Plaintiffa before their 
departure from Mauritius,on the 37th Februa- 
ry 1841, aa it résulta from a bill of ^osts 
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'arquitfancéd 'by Esuoiif hittisdf then first ' 
clerk of JoUivet. 

The said sura is to le claimed today from 
* the Defeudant personally, for the Book of '' 
'Mr. Notary Jollivet, -deposited at the Regis ' 

try of the Supreme Court, "shews that he has 

been paid but once. 

3o. In the instructions of Chauvot, produced • 
by Esnouf himself, the following worda are 
read: *'La moitié de Pimmeuble donnant sur 
'*• la Chaussée est louée à MM. Parcou et Co. 

'* à raison de ^70 par n?ois; Lea loyers 

" sont dus depuis le 5 Janvier dernier." 


In the account of management, the rents 
paid by Parcou begin but from the fifth day 
of February ; wherefore Esnouf has not carried 
on account the rents of January, S70. 

4o. In the debit j^ide Esnouf carries '81676, 
Q4i Ç; for costs of licitatiou of the Estate Chau- 
vot, to wit ; 

On 15th April 1811 « 250 

On 7th March 1842 310 

Do. do. do. do* 325 

Do. do. do, do 665.40 

On 2ûU May 1842 125 64 

Which licitatiou was caused by the absence 
of two heirs, arid for that reason the costs 
were at the charge of all the co heîïa among 

' whom' Mde. Esnouf wa^ ; all the heira present 
at Mauritius haviug sold the patrimonial Es- 
tate to one bf them, were fully bound to sup- 
port with him tlie cor^-tn of licitatiou , and 
C'juld ba dispensed, b»it by an express condi- 
tion, which i« writlea ûo where; nàymore, in 
a notarial deed of the 1st March 18il, drawn 
up by Trobuchet , whereby the four co-heirs of 
Pierre Chauvot received payment, they subro- 
gated the said Plaintiffs in the rights, avec 
toute garantie, among which guarantees is, in 
the first rank, that claimed to day, narnely : 
to give a regular title to the purcliasers ; 
consequently one fifth only of these an^- was 
to be put on the account of Chauvot^ » : ; 
« 335 20 instead of 4Î 1676,04', diilbrfjucu^ 

^8 1340,84. 

5o. In the same side, and under datt the 
25th day cf July 1843, Esncuf has written : 
" Payé pour traites prises des héritiers Harel, 
"expédiées à M, Chauvot, g 17,851,71 Ç. ' 

The note produced by the Defendant shews 
that these drafts have been negociated at nine 
per cent premium. They have been taken with 
the monry paid for the first instalfnent of 
i8 25,000, by Messrs. Jamin and Hardy, the 
' purchasers of the Estate Chauvot. 

According to an act of sale, the first itistaU 
ment ,ras to be paid on the Ist July 1842, at 
this date the purchasers were not compelled • 
to pay because the ven3or« ware not tn règle. 


relative to thé Estate P^gand, which «bncer- 
tLed the said Defendant and not at all the 
Plaintiflf^. 

In July 1B43, two private bills were iregô- 
ciated in Mauritius at 4 orô o[o premium, 
consequently it is mere justice that the proxy 
be held as responsible towards his constituants 
for the prejudice caused by bis own fault, and 
in his own interest, that is to say thé differen- 
ce between the premium of 1842 and- the 
premium of 1843, namely ^795.95 cents. 

Id the same sid^ and at the same date; the 
proxy carries : **Payé pour traite de M. Jollivet 
envoyée à M. Chauvot, S MSO." The corres- 
pondence shews that this private biU has been 
negociated at ten per cent premium. It has 
been taken with the money paid by* Jamin 
and Hardy in 18i3,instead of ta 1842, for tho 
reason above mentioned ; consequently it ia 
fair to withdraw from the accouut the diffe- 
rence between the rate of 4 per o{o and 10 per 
e|o premium, that is to say on JoUivet's bill^ 
«78. 

7o. Under date the 25th November 1843 it 
is written : " Payé à M. Gkllet pour traites 
" envoyées à M. Chauvot JS 6540. '» 

The corresponc'^nce informs Chauvot* that 
those drafts have been negociated at nine per 
cent premium^ but Esnouf does not province 
any bordereau, any note of the sworn brc ker 
who negotiated the drafts. We on the contrary 
produce aii extract of the- Mauritius Price 
Current shewing that in November 1843, 
private bills (and Chauvot has received but 
private billyj were negociated at par. 

If no justifying note is produced by Esnouf, 
it will be good justice to withdraw nine per 
cent from that item^ say ^588, and 66 c. 

8o. Under date the 12th Septemb?r 1841, it 
mentioned a bill of costs of Air. Notary Tre- 
buchet, amounting to JS 244 and 80 Ci In the 
justifying document communicated by Esnouf 
himself, are seen deeds partly due by ihe said 
Eixiouf and his co-*heirs Messra.Avirctgaet : lo. 
An act of notariety bearing date 1st. Mtrch 
1841. 2o. An extract of inve^itory of Mrs.Cha* 
pein, the mother in law of the said E&nouf and 
Aviragnety relative to thejiwo acts ; S 30.42 (^ 
are to be withdrawn. 

9o. On the aOth August 1841, the t>roi7 
earriea : " Payé à M. Barry, notaire, pour un 
extrait du contrat tie mariage de Monsieur 
Leborgne demandé par M. Trébuchet pour la 
veiite à M. Jamhi, £2. " The information it 
erroneous, the above mentioned extract hat 
been used to shew the rights of one Leborgne 
to the tuooestion of his wife's brother j and 
the said Leborgne had, at that trme, at Mau- 
ritius, for his proxy, Mr. Aviragmt, ou whose 
aocsoant the item W|is to be brought. ■- .^- 
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lOth. Under date the lOth July 1841, is 
this item : *' Pajé pour une sommatiou faite 
" à MM. Kaderfières pour obtenir le paie- 
'^ ment des loyers échu .93.82 centièmes ;'* the 
notice has been made, not for Chauvot but for 
Mr, Âviragnet, as shewn by the registration 
thereof, Vol. 55, No. 339 : « Signification d'un 
** compte de ^ 500, avec assignation aux 
'' sieurs F. & H. Kader frères à raûdience du 
" 12 courant, requête du sieur Aviragnet aîae 
''enregistré le vendredi 2 juillet ISilil/' 

The account of the said Aviragnet ainé^ 
nill be produced, wherein no cost is xnentio- 
ned, 

11th. Mr. Aviragnet who discharged Es* 
nouf has written^ in a note, that the said 
Esnouf received, on the 5th day of April 1842^ 
from one Cangy the sum of £100 and from 
the same Cangy, on the 31th day of Decem- 
ber neit <S50. The account of fisnouf has 
omitted those two sums, viz : £150. 

12th. — When Pierre Chauvot left this Colony 
he delivered toEsnouf certain promissory no 
tea subscribed by Mr. ^aud Mrs. Duifau, 
amounting to £4531.14 c. with order to 
reduce the said claim to £ 4O00, to the profit 
of the debtors, and to ias.ure the same by a 
mortgage in favor of two dangbters of Duffau. 

This claim is not mentioned in tha account 
of management; the correspoudeuce does not 
say one single word about it, and Es nouf does 
BOt produce the promissory notcà. 

The Plaintiff is entitled to a-ik thjit the use 
of the promissory notes be proved, and in 
default of bis bo doing the said proxy be con- 
demned to reimburse the amount of the said 
promissory notes. , 

13 th, — The sums above meutioned, upon 
which the proxy has taken a commission of 
2 i p. 010, amount to £7,594,?3Ç. The com- 
mission having been unduly taken> on those 
sums, is to be withdrawn, viz : J8 190,85 Ç. 

By the fact of the Defendaut.and especially 
by the intervention of an authentic act, dated 
the29tU of August in the year one thousand 
eight hundred and fifty nine,signed by Amand 
EugèneEsnouf and Dumat, both as Notsries 
public, which act #s at the least erroneous, 
the Flaintififs have bien obliged to send their 
agent to Mauritius, for the purpose of settling 
with the said Defendant. 

Whereas such a voyage is always made 

with large expenses of money.' 

< 

Whereas the said Agent,when in Mauritiusi 
has been obliged to sue the heirs Joiiivet 
before arriung to Esnouf ;* 

Whereas, the notary pubiic is, according to 
law, responsible for the prejudice he liaocau- 
•ed, even by mere error or neglect. 


. ^he 80X0 of tea thousand dollars it olalmed 
as damages* 

Whereby, and in consequence of all that it 
above stated, an action has accrued to tht 
Plaintiffs to have and demand, pf the Court 
here, to condemn the said defendant to pay to 
them : 

lo. The sum of £ 12,466.22, o. amount, in 
pricipal, of the sums above mentioned, with 
interest thereon,at nine per centum per annum, 
from the respective dates on which the taid 
sums were unduly employed by the taid ]>b« 
fendant. 

2o. The sum of ten thousand dollars, at 
damages, with costs." 

This Declaration was met by the ordinary 
Plea of Plaintiffs, having no right, &a-, to tue 
the Defendant, by reason of the facts, matters 
and things in the Déclaration set forth, 
which moreover are all specially traversed 
and denied by the Defendant. 

But next is pleaded the release, by Avira* 
goet to Esnouf ; and last, that the Defendant 
is *' not indebted ", in manner and form as in 
the said Declaration mentioned, &a. 

In dealing with the several heads of the 
Declaration, we propose, for the sake of 
greater clearness, to take them in the order in 
which they were successively brought forward 
by the learned gentleman who has been al- 
lowed to address the Conrt on behatf of 
Plaintiffs. And we must add that our atten- 
tion will be directed, and confined to those 
heads only upon which the Plaintiffs have 
oiiosen tojjaddreit us, the tUenoe* of the Plaiâ^ 
tiffs, on the other heeds, clearly'shewing the 
little importance attachini by them to those 
averments. 

First head.'^Costê of Uciiation of the Estate 
sold by Chauvot and wife to Jamin and Har- 
dy, with which it is alleged that Chauvot and 
wife have been unduly debited by the Defen* 
dant. 

By an instrument, dated the first March 
1841, before Mr. Notory Trebuchet and hit 
colleague, Chauvot and wife sold to Jamin and 
Hardy, a Sugar Estate situate at a piaco 
called Poudre d'Or, in the District of Rivière , 
du Rempart, for the sum of JS 60,000, payable 
in three several instalments of it^O,OOU each,, 
on lit July of each of the years 1842, 1843, 
& 1844, with interest at 6 per centum per 
annum. 

Bat, owing to tha absence,from the Island, 
of two of their co-heirs, whose eii&tence was 
«till doubtful at the date of their sale to Ja* 
niin and Hardy, the . Plaintiff* were not the 
sole proprietors of tbe Estate. It is therefore 
provided,ip. the deed of saleras follows: '*Mait 


** «tteada le nee r^oltant 'de rabience; an 
"dit partage, (That ia the partition of the 
BatKte of HT' snd Mrs. Joseph Chauvot the 
fetber end motbtr of Chaurot, one of the 
Plaintiffs in this cause) " its lienri Barthéie* 
" toy Michel Çhanvot and Jean Baptiste Jos. 
*' ChauTot, M. Pierre ChauTot, Tendeur, s'o- 
" blige, afin d'aasurer , aa profit de MM , 
" Jamin & Hardy, la trantmisiion régulière de 
" la propri^t^ des dits biens, d'en poursuivre, 
" à M frais et dana le plu» bref dtlai poitible, 
" contre lea dita abients, la licitation, dans les 
" formes prescrites parla loi; et MM. Jamia 
•* et H»rdy s'en rendront adjudicataires, iftur 
** la portion qui reviendra aaz dits sbeents, 
" par l'effet de la dite licitation, avec tout les 
** Intérêts y attachas, ilre payés par MM. 
" Jamin et H'<rdy, & qui il appartiendra, en 
** déduction du dernier terme de leur prix ci 
■ "après filé." 

In hia inttraetioss to his attomies, of the 
26tb February 1841, reference is again made, 
by Chauvot, one of the Plaiutiffs, to this 
lidtstioo, in the following words ; " P^r Is 
"contrat delà vente que j'ai faite & MM. 
" Jamin & Hardy, j'ai pris l'obligation, afin 
" de leur fournir des titrea réguliers, pour 
" plusieurs terrains compris en cette vente, lo. 
" de foire liciter à met fraie le terrain me pro' 
" venant des succeaaiona de mes père et mère ; 
" M. EiDDuf, svocat est chargé de cette 
" affaire ; U importe de ne pas la négliger," 

Asm évidence of the importance which 
Iha vendors, and now Plaintiffs, Chauvot, 
sttaohed - 1» perfectiag '* à ses frais et dana 
" le pluB bref délai posBible'' Jamin and Har- 
dy** title, we find, 'imtk* fint place, this 
matter stated.ia hiftlBidroctioDs, to be impor- 
tant and not to be negated; in the second 
place, we cclletit fik)ia<he Cukifr de» Chargea 
ot the judicial sale uf the Estate, that the 
preliminary steps for the sale by licitation, 
agreed npon between parties, were taken by 
Jamiu aiid Hardy sometime before the depar- 
ture of Cbsuvot from this Island. Chanvot 
left the Colony on the 1st March l»i41, and 
the Memorandum of the Appraisers of the 
Estate sold is dated the 12th day of January 
IMl. 

These dates clearly shew, was it said by the 
Defendant, that the demand in licitation had 
been introduced, by Jamin and Hardy againat 
Chauvot, <Ti\ring the latter's presence in the 
Island. Had the demand beeo wiongfully 
entered, Chsiuvot, being on the spot, might 
and would aasuredly have objected to it. But 
6r«t, noolijectioii whatever baa been taken by 
Chaovot, secondly, he a[>penrB as a party to 
the proceedings on his leaving the Island ; 
his attorney merely fuUoved up what had 
been begun by orin preaence of hia principal. 
Hie warrant.for pressing matters on was the 
tu«trt)Cticnsôfhî)i principal especially requi- 
ring that tlus affair should Dot be neglected. 


The allegitiona 
of the Declaratiot 
tiated by the evii 
follows that thj 
debited, and tha 
must be, and is at 

The seeimd head of the demand ia the affair 
Bernard, ao atyled by the Plaintiffa' agent. 

The Estate, sold by Plaintiffs to Jamin and 
Hardy, was made np of several portions of 
land, which had come to them by descent ai^ 
purchase, at various times. For the sske of 
greater clearness, those several portions of 
land are divided iuto 2 Estates ; "Plaisance '' 
Bud " Pagand. " — All that has been said 
above refers to the Estate " Plaisance, " and 
the affair Bernard ia counected with the Estate 
" Pagand, " 

The Estate Pagand is slleged to have beea 
originally purchased by Aviragnet and Mrs, 
Ch'ipein.from the heirs Pagand,of whom Mes. 
Bernard was one. 

But it would appear that, with the leave 
aad consent of the purehaeera, that Estate was 
subacqiieutly dealt with, by Chauvot, as being 
his property, and coareyed by him to Jamin 
and Hardy, for the sum of S 40,000, by the 
one and same instrument which conveyed to 
them the Estate ". Plaisance, " the property 
of Chauvot above mentioned, for the anm of 
«60,000. 

The Si 40,000, are said to have been en* 

ployed, by Aviragnet and Mrs. Chupein, in 
paying off their purchase prioe of the Estate 
Pagand, to the several heirs Pagand, with the 
exception however of Mrs. Bernard who, by 
reason of her suit in divorce against her hus< 
band, was legally prevented from then signing 
a valid release for her share, in the ^ 40,000, 
(viz :)« 4063, 53©, 

This sum was therefore deposited, it has 
been said, with Notary Joltivet, to abide the 
fttte oi the judgment on ihe Divorce question, 
between Bernard the wife and her husband j 
but subsequently withdrawn, with the consent 
of Aviragnet, by Chauvot, on the understand- 
ing, between them, that Mrs. Bernard should 
be pkid the interest of the sum ao deposited 
by Aviraguet, and withdrawn by Chauvot. 

Interest were accordingly paid by Cbau- 
vot's ageut (Bsuouf) to Mrs Bernard and cai" 
ried to the debit of Plaintiffs. 

However the existence of such deposit and 
withdrawal have been denied by the present 
attorney of Plaintift*. * 

The evidence before the Court, on this head, 
is this : 

We have, iu the ârtt place, ajudgmeat, 
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saade betweea Mrs Bernard aud her husband. 

• of the I8ih October 1 841, . thus worded :— 
" Autorisons, en conséquence, le Sieur Chau- 
'* Tot, et tous autres à ses droits, à payer à la 
** demanderesse (Mrs Bernard,) sur les inté- 
" rê*:s échus ou à échoir de la créance dont ils 
f* sont débiteurs envers les époux Bernard, 

*^" une somme de trente piastres par mois^ à 
'* compter du -1er du courant. '' 

tn the second place, a letter from Plaintiff 
Ch'auvot, dated at Bordeaux, the 15th Fe- 
bruary 1841, to Esnouf, with these words : 

« 

'* Vous ne me parlez même pas de la lici- 
'^ tation de rh&bitatiou qui n'était pas ache- 
^* vée lors de mon départ Voilà des choses, 

' ** il me semble, que vous auriez pu me faire 
*• savoir.'* ( Chauvot proceeds as follows : ) 
*' Je vous vois dire : ce Chauvot est toujours à 
.'* se plaiudte. Il est bien vrai cependant que 
"je suis parti de Maurice après avoir touché 
'•' ^ 64,000, compris, les g 1000 qui devaient 

• •'* être remises aui Pagand." 

In the third place : On the judgment de- 
creeing the divorce between parties, Mrs. Ber* 
nard, recovering the full exercise of her legal 
rights, on the 22nd November 18i2, sold and 
conveyed to Chauvot^ represented by Esnouf, 
her -portion in the Estate, for the sum of 
j8 4062, 53 (jî,^which she acknowledges, in the 
deed of sale, to have received from Esnouf, as 
such Attorney of Chauvot. 

All these facts were known to Chauvot. 
The interest paid to Mrs. Bernatd, for the 
use of her money, has been included in the 
account rendered by E&nouf. 

The fact of Chsravot having withdrawn the 
amount of the share accruing to Mrs. Ber- 
nard, treated as an impossibility, is proved to 
be " a possibility," by the acknowledgement 
of Chauvot, of his having taken with him, to 
France, % 64,000, including the ^4000 due 
to the Pagaud, and by the payment, by Chau- 
Tot, of Mrs. Bernard's share in the sale of the 
Fagand's Estate to him, in the person of his 
, representative Esnouf!. 

The force of the admission, by Chauvot, in 
his letter to Esnouf, has been so strongly felt 
by his present Attorney, that the latter has 
been reduced 4o the sad necessity of warning 
the. Court from attaching more importance, 
than it deserved, to the admission of so simple 
a minded man, and unsuspecting a creature 
IS his father, plied especially, as he watf; by 
two such ^subtle men as Aviragnet, in Europe, 
and Esnouf, in Mauritius. 

We are cot, and cannot be,^expected to in- 
quire into the character, meiits or demerits of 
Aviragnet, who is no party to this suit ; but if 
we are to judge of his conduct, by that of £a 
nouf, vfe might, as to him, arrive at the same 
conclauon we have reached, with regard to 


Esnouf, on this aêcoud head of thé demaud, 
(Viz :) that it is altogether unsupported by 
the evidence .adduced in support thereof, aud 
must share the same fate as the Count which 
refer to the Costs of Hcitation, that is that it 
must be dismissed. 

Trébuche f 8 Bill of Cost. 

That any admission, on the part of Chan* 
vot the Plaintiff, is 46&erviDg of full Credit, iit 
the hands of the Court, is rendered still naofe 
anparent, from the following eztriict fiom bis 
letler to Esnouf, dated Bordeaux, 7th ÀppI 
1842, having reference to notary Trebuchet'a 
Bill of Cost, as to which Chauvot writer : 
*' Vous avez bien raison de. trouver exorbitao- 
*' te la-somme demandée par Trébuchet. Jl 
*' faut croire qu*il est fou, je pense bien qu'il 
''la réduira de beaucoup ; car je ne vois pas 
^* ce qu'il a fait. C'est tout au plus si j'aviûa 
** éïé Pacbet^euvi Je voîa enc6t€ que nous aVona 
" reculé pour mieai sauter. - Il aurait bien 
" mieux valu faire enregistrer le Sousseing- 
*' privé que nous avons. Il m'^en couto de n'a- 
'* voir pas suivi ma première idécf/' - 

The anticipated and eapected redoetieh of 
Trebuchet's Bill bas been effected, througli 
the agency of Esnouf, and brought to the low 
figure of ^209, instead of 9 669, 64* (^origi- 
nally claimed by Trebuchet, and yet heto ja 
Chauvot*s SOB, und Attorney, alleging this 
Bill of costs as one of his grievances agaittst 
Esnouf. 

The reduction above mentioned is auSatMt, 
of itself, to rebut auch an assertion. On this 
point, the Judga(ie|it ^of :tb« G«uc4 moet bo 
and is in favov of fi«ifirti£, if./.. 

< . . . • 

Another Bill of Costa, paid by Esnouf to 
Jollivet, has now hetn brought under, obal* 
leùge in this action. The aliegatioA is thut 
( Joltivet's BiU has b«en.paid tiriee by B^nauf, 
to Chauvot's great prejndied, Einoîuf, w4ll 
knowing, at the date pf tti^ aeoond' j^jutesdt, 
' that the bill had already been p»id by Cluui- 
vK>t. Not a particle çvidenoe having been ad- 
duced in support of so graye a eharge» tko 
Court dismisses from further ooasidecirtMiti 
this part of Plain tiff 'a demand» 

The affair Cangy does noi reqiiire Bjiiith 
notice on our part ; the name Cangy ia not 
mentiboed in the Declaration, and the #aDi 
alleged, therein mentioned afld designated at 
the Bar, under the name of ^'Créance Cahgf^*' 
does not tally with the figure set fortl) in the 
Declaration/ This part of the Plaiutiefa càat 
is not proved ; on this head| judgmeat ia aisi» 
given against Plaintiffs. 

Affaire mjf au. 

In Chau?ot*s instruction id His Atiarpé#, 
mention is made of a claiai of it>4|58lJl4 ^, 
Mr. and Mra. Chauvot had agaikist one t^iiffaUi 
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which they redaced to the round eu m of 
jS 4000, wishing this sum to ba seoared^ for 
the minors Duffau, by a mortgage on the 
Estate '* Bois Chéri, '' at Moka, or any other 
which might be parchased by their debtor 
Duffau. 

This therefore is a gift to the pisses Duf* 
fan. That Chauvot has a right to enquire how 
far his benevolent intentions have been car- 
ried out, by Esnonf, and whether the money 
bas been laid out to the benefit of the Misses 
DuffaUj thef^e can be no doubt ; but that he, 
Ghauvoti should be entitled to demand that, 
on default of Esnouf eo aocoun ting, the sum 
above mentioned should be refunded to him, 
Chauvotj is not so evident. Esnouf has ac- 
counted by saying he got no document what- 
ever from the Plaintiffs in support of his 
alleged claims against Ihiffau ; that he was 
an old man, without a shilling, and that the 
claim was for the benefit of Duffau's own 
children, who appear and say they have no 
<}Iaim against Esnouf. There is no evidence 
that they made any demand whatever against 
the Plaintiffs. 

On this head, Judgment must also go for 
the Defendant. 

As Cor the Court having reference to the 
reduction of the premium on the Bills of Ex- 
change^ taken np by Esnouf, we arrive at 
the same result. 

The Plaintiffs' case here has altogether 
fiûled. 

After what lias been decided above, it is 
not necessary to say more of the demand for 
damages than that it cannot be sustained. 

True it is that it has been asserted that the 
informid document which had been forwarded, 
by Esnoiif,to Chauvot, and so very important 
' to the interest of the Plaintiff8,in France,ren- 
dered it Becessary that a special attorney 
ahouUibeseut out to Mauritius, to inspect 
the document so forwarded ; that^ on the ar- 
nval of the Plaintiffs' present attorney, the 
latter applied to Sisnouf for the inspection, in 
person, of the above document, which perso- 
nal inspection was refused him. That, on such 
fsf usa}, recourse was had to the process of the 
Court, for compelling submission to the ins^ 

Eection demanded, to which end the Plaintiffs 
ave been subjected to oonsidetable law ex- 
penses, as well as outlay, for the maintainaa- 
ce of his attorney in this Island, from the time 
of his arrival to this day. 

Esnouf, on his side, answered these asser- 
tions by the statement of his having forwarded 
a correct copy of the document above men* 
tioned, as soon as he had discovered, or as 
soon as his attention had been directed to the 
informality complained of, the existence of 
which could have no influence whatever on 


Plaintiffs' interest, in the alleged arbitrationi 
in France, between hitnself and Aviragnet» 
and more especially after the haste with 
which the amended correct copy had been 
dispatched. 

Although the reasons, assigned by the 
Plaintiffs, are nevertheless insufficient to sup* 
port this part of their demand for damages» 
alleged to have been sustained, jet it cannot 
fail to bavjs some weight in the disposal of 
the costs in this action. 

Had Esnouf been more careful in delive» 
ring, as a correct copy, that with he soon 
after discovered to have been but an informal 
and defective one ; had he allowed, when ap- 
plied, to the personal inspection of the original 
he bad in by hand, he might have prevented 
at lea^t. a part of the subsequent litigation. 

The silence of the Plaintiffs, on the other 
Counts of their Declaration, and the absence, 
therefore, of any defence ou those several 
Counts, will relieve the Court from the neces- 
sity of dealing ^ecially with them. 

We would not have gone so deeply into the 
consideration of the other heads of the De« 
claration, had not the officer charged insisted 
on a thorough investigation in vindication of 
his character in which he has been quite 
successful. 

On the whole, therefore, the demand is 
dismissed. Defendant to have his costs, as 
taxed by the Master, minus one fifth* 


Svpreme Conrt. 

Calomnie,— Diffamation, — Action en 
dommages bt intérêts. 

Libel,-^Defamation,— Action in oama* 

GEB. 

Number of Record : 7416. 

ESNOUF, Plaintiff! "" 

Ver9tt8. 
CHAUVOT, Defendant. 

Before: ' 
His Honor the Ohief Judge and 
The Honorable N. G. Bbstxi. 2nd P. J. 

J, li. CoLiN,«-€f Counsel for Plaintiff. 
J. PiGNRGUY,— Plain tiflPs Attorney. . 
H. Chauvot, — of Counsel for Himself. 
V, Laval,— Defendant's Attorney. 

dOth Sq>iember 1862^ 


This was an action of damages, for libel and 
defamation, arising out of certain proceedings 
connected with the immediately preceding case 
J of Chauvot vê, Esnouf. .^ 
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The present Plaintiff (Esnouf^) set forth, in 
his DecUrationj that the Defendant (Ghaavot) 
had composed and published a certain false & 
scandalous libel, of and concerning the Plain- 
tiff, printed at Mnuritius, entitled : ** Mémoire 
'• pour M & Mme Chauvot contre M. Eugène 
'* jEsnoiif,a88igné en redressement d'erreurs de 
'♦ compte.*' That, in the said libel, certain 
charges were advanced against the Defendant, 
of which the most serious were of the following 
import : " M. Esnouf, notaire, falsifie un acte 
*' authentique, — un prétendu extrait collation* 
*' né, — invente un prétendu règlement entre 
'Mes Héritiers Pagand." From which it was 
further alleged that there resulted : '^ de la 
''part de Me Esnouf, le faus le plus complet 
" que puisse commettre un notaire,'* that, in 
the conduct of the Defendant, there was both 
the faux matériel and the faux intellectuel. 

In the second place, the Plaintiff charged 
the Defendant with composing and circulating, 
in Mauritius, another false and scandalous 
libel, printed in the neighbouring Colony of 
Reunion, and entitled :** Mémoire pour M. et 
•* Mme. Chauvot contre M. Eugène Esnouf. 
** Kedressemont d'erreurs de compte, "and 
contaibing, aniong other charges, the follow- 
ing statement ;* *' Nous prétendons qu'il y a 
*^ eu, Ç\u the Defendant's account,) erreur, 
•• dol, fraude, c'est à nous à l'établir ; " that, 
par surprise^ the Defendant had made Chau- 
vot Senior pay the share of certain *' frais de 
i'f citation " yhich he should have paid him- 
self, and had appropriated a certain number 
of acres of land, truly belonging to other per- 
sons, and had cheated the /Defendant's father 
of a sum of money of ^-'4ÔG2.53(f . 

In the third place, the Plaintiff averred that 
the Defenclaiit had, in public places, and in 
presence of diverse persons, falsely and ca' 
iumniously stated that the Defendant had been 
guilty of forgery, bad swindled and plundered 
the Defendant's father, and had appropriated 
tqhimself property belonging to other persons. 

Thedrrasges concluded for were i; 5000. 
The Dti-fcalr^nt pleaded, lo.— The ordinary 
îlr-nial of the Pir^iiititf's right, title and capa- 
city to sue the action. 2o. — He alleged that 
the action was premature, as the case for 
rectification of accounts was not yet conclu- 
ded. 80. — He denied the use of the veibal 
slanders alleged^ and, on the whole matter, 
pleaded that he had done nothing but what 
was necessary for the conduct of the a'ctioUi 
'at his instance, against the present Plaintiff; 

Proto the evidence adduced, and the admis- 
sions made duriug the trial, ;it was clearly 
established that the first mémoire complained 
of was composed by the Defendant; and prin* 
ted at Mauritius ; that the -Defendant wished 
60 or 63 copies to be thrown off, but that the 
printer refused to deliver the copies after they 
▼ere printed, »n H 3 copies only got into the 
handacf (..: Jn,i^,titr. The Defendant then 


applied to another printing establishment, in 
Mauritius, but the persons in charge, (althoogb 
the Defendant offered to expunge any passages 
which might be considered objectionable,) 
also declined to print the ** Mémoire. " The 
printed copies, of which the Defendant got 
possesion, were shown by him to several of 
his friends, ehieffy members of the Bar in 
Mauritius, and one of them was forwarded by 
him to the Procureur General, in support of 
a complaint which he had lodged against tbe 
Plaintiff, as guilty of breach of profeesionstl 
duty^as a notary. 

The second '* Mémoire, " printed at Bour- 
bon, was composed by the Deofant. Some 
sixty impressions were thrown off and 40 to 
50 copies circulated by the Defendant in 
Mauritius. Copies were sent to the Judges 
of the Supreme Court, to the Plaintiff, 
to members of the legal profession, nO* 
taries and intimate friends of the Defendant^ 
and it was in evidence that they were widely 
disseminated in the Colony. 

With reference to the charge of verbal 
slander, one witness deposed that, in an open 
public auction room, the Defendant had stated 
to the witness that the Plaintiff had appro- 
priated to himself 28 acres of land that did 
not belong to him. 

The witnesses unanimously deposed that tibe 
Plaintiff is a gentleman of the highest charac*^ 
ter and reputation, that the statements agaiuat 
him were not believed by any one of ibem» 
and that their opinion of the Fiai tf tiff was liot, 
in the slighest degree/ affected by «he charges 
in question. 

J. Colin, for the Plaititiff, argued: 

The proof of the slanders, both written and 
spoken, and of their pubiicfttion,are complete. 
LEORAVEREND.Le$ri5.G*tm.8.5&6 Cas8.26 Mara 
I8I8..DALLOZ. Jurisprudence. Verb. Outrage 
- C. P. 290. Eoman law. Cod. Lib. 9. Tit. 
defam libel. ; Godbfroy. de Leg. 6 8eàtion9 
D^delnj. etfam. /i6(?«.— Starkib. Evid. Vol, 
2.Page 620 and note J). ^Barron vs.Letvellyn. 
Hob. 62.— Broom's Com. 758 et 759.— Chas- 
SA^, Délits de la parole et de'Vécrititre. Vol. 1. 
Page 44.— Cassation, Fortalis. • 15 Sept. 
1887— Journal du Palais.l838,r. 282— Sirey 
39. 1.977. Parant,Loi de la Pressé. Pâge.71. 
— Chassan; Vol. 1. Page 84. Gratier, Loi 
delà Presèe. Vol. 1. Page 124,— Sirey. 44.1:. 
511j_DevilleneuvE; in note, 1844. I.5M. 

The Plaintiff's statements, regarding my 
client, were utterly false and malicious, «ad 
he must have known this, being in possessioa 
of all th«î papers, so there was not even proba- 
ble cause for what he said. (Broom's Cow, 
Page 749. H aire versus Wilson. 9. B.&C. 
645— Bromagb vs Prossbr. 4. B. St C 
257.— Wright Ts. Woodgatb.^2. O, M. awl 
M. 573 — Stark IE; fiWrfeJice. 2. Page 630^ 
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Whatever fttay be the custom in France, the 
publication of such m^oirs is uokoowa in 
Mauritias, and of this the Plaintiff coald not 
plead iogorance^ as when he consulted Mr, 
Antelme^ a member of Council and an emi- 
nent lawyer^ that gentleman told him : *' that 
^ although the practice existed in France» of 
" making **mémoires' before the hearing of a 
'' cause» he considered that here» at Mauri •- 
'* tins, it was useless to do so» because every 
** thing vnis disclosed at the trial of the cases ; 
** that Mr. Chauvoi^ «told him Channell (a. 
*' printer) had refused to publish his mémoire, 
^' without his (Antelme's) opinion» and that 
" he had declined to give Channell his advice 
•' to publish it.'' 

But» in ^^rance, such mémoires are published 
hy the law. (Chassan» Délitif de la parole. 
Vol. 2. Psge 545. Duval c. Isnard — 4 Fri- 
maire an. II. (^e priacipe admis.) Journal 
du Palais. YoU 1. Page 52. Gau// etAché 
vi.GassaCt II Mars 1812. déclarant la juris* 
prudence constante. Journal du* Palais. Vol. 
10 Page 200. Poumeau vs, Routtier, Jour- 
nal du Palais. Vol. 26 Page 17. Christophe 
vs, Hoseleur^ Journal du Palais, Auno 1848. 
Vol 1. Page 171. Dumarroy vs, Roparts, 
Jouroal du Palais. (Cassation.) An. 1858. 
Vol. 1. Page 38 1»^^ Deschamps vs. Joly, Jour- 
nal du Palais. Anoo. 1855^ 1. 82 Colmont vs. 
Vincent (Cassation.) Journal du Palais. Anno 
1855. Vol 2 Page 390.~iBtf;/an^er( Bordeaux) 
7> Août 1844. SiRfiY 45. 2. 552. ) So the 
Defendaat is without excuse. He has not even 
ventured to plead» in the record, the truth of 
the libels, though» if specially pleaded» the law 
of England might allow a ^roof of the Veritas 
eonvicU, as afiecting the real amouat of in- 
jury done, and of the consequent reparation. 
But I do not founAoaiany such mere techai 
cal objections. I have thrown erery thing 
open to the PlaioKiftV that UQuhing > may re- 
main covered or unesplaiuedi 

• r • 

Pecuniary fecooapense I do not ask; the 
sole object of my client is the vindication of 
bis character. Even if I had not proved spe. 
cial loss or damage, the law would award me^ 
in a case like this, substantial compensation 
in monej^ ii I a«ked it. -** Steven's, tom^ 3,^^ 
445 ; Bboom's Cm. Page 762;TAYLaB s Evi- 
dence 1. 175 ; SmUk vs, Thomas^ 2 Bing. 380. 
Note C» per Sindarl 0, i*^^Onslow vs. Home, 
3 Wills 177.per de Grey C. J.— Peurv o« Lord' 
QamphelVs libel ac/.Page 3. — Cour de Casea- 
tion. 3 août 1820, Dalloz. Jurisprudence d% 
J9we siècle. Verbo Outrage. . . 

The Defendant pleaded his own cause, at 
great length, and went over again the same 
general grounds of argument, which be had 
submitted, in the former case of Chauvot vs,^ 
JEinouf. He maintained that his statementsi 
advanced against the conduct of the Plaintiff. 
were true, or, at least, that he had reasonable 
and probable cause for believiog them to be 
true. That, particularly as regards the extract, 


certified by him, as made from the papers of 
the late notary Jollivet, the Defendant had 
violated the rules of his office C' Dictionnaire 
*^du Notari'it, Papiers Domestiques,*^ No 80.) 
He denied that the first printed memorial had 
been publiahedi in the sei^se rec|uired by law, 
in a charge of libel, and submitted that the 
printing and publication of both memorials, 
so far as publicity was given to the contents, 
Ttas consistent with the law and practice of 
France, and was necessary for the proper un^ 
derstanding of his case of rectification of 
accounts, and he contended that the charge 
of verbal defamation, as laid in the Declara-^^ 
tion, had not been proved in evidence. He 
maintained that»by the word Faua.he intended 
Falsehood rather than a charge of For^ery,and 
relied upon the definition of the word, in 
Dax/Loz, Vo. Faua^. 

JUDGMENT, 

This action has arisen out of the case for 
rectification of accounts, at the instance .of 
the present Defendant, against the present 
Plaintiff, in which Judgment has ^ just been 
given. The present Defendant (Chauvot) is 
here charged with hfiving committed Certain 
acts, both of written and verbal defamation, 
against the Plaintiff (Esnouf) The only de- 
fence, pleaded by the Defendant, on record, 
is that what hejiid was necessary for the 
maintainanceof his positioii. in the former 
casej but in his verbal defeoce, in open Court, 
looking at the Defendant a sitoatioa aa a 
stranger^ and peraonaUv conducting his own 
case, we have allowed him a' latitude which 
could scarcely have been extended to a party 
in another position.lt is due to the Plaintiff,to 
say^ that he not only did uot oppose the licen* 
se conceded to the Defendant, out 1^ given, 
the latter ever^ opportunity of maintaining, 
whatever defence he might wish to state. . 

The Court has no diffitmlty in arrivisg at 
the conclusion that the Plaintiff has proved 
the whole of the very serious charges set forth 
in his Declaration. The charges, both written 
and spoken, are unquestionably of a highly 
defamatory and injurious character, and of 
their publication in the eye of law, there is 
no room for doubt. 

Had the Defendant strictly ooofined^ the 
disclosure of his statements, to the narties 
connected with the former action, as bis. legal 
advisers, or had used them merely in hisjplea • 
^ings on the record, or in Court, ana had 
given them no farther publicity by printing or 
otherwise, considering the wide latitude affor- 
ded, by Courts of Justice, to persons, in the 
conduct and management of their suits, the 
statements might have been held to be privi- 
leged. But, even in communications to one's 
Counsel or agent, or in his pleadings in Court, 
although the latitude conceded to a litigant is 
wide, it must not be allowed to degenerate 
into a license, to defame the opposite party, by 
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ffQJ|^3Pto:^^^^ bçyQod the ^it altogptber. 
3pteJ^|wvwUl3«9iR!Pteptl)>^^ wha iudul- 
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\. But,^ iu^ tbQ pieapt cme, po .-^aeatioj^ of 
^^u^yture^eaUyVns^s, jfor tb§ publication 
TIM^ ^iA^ly iQQftde and to peraons who had ao^ 
taiDg to do with the J^tig^tioi^ 4moag tl^fae 
persons wvre gentlemen of high stauaing, in 
H^urj^ittSy who adyisad the Defejud^nt of the 
pzi^-oltifea course .in ,which he was.f«tel-. 
1^. XTn&rtnqately he J^eded not the wîse^ 
advice that was given hioii and the Defendfint 
has given another instance of the danger of 
trusting entirely to one's own eaidance and 
directionj in personal mattersi where in^er^st 
Q( feelings pr both are.deeply engaged. 

^ ■ • * - • . 

The Defendant maintains that, in printing 
aud circulating the *' mémoireft " in question, 
he only followed the course which is usually 
ad^ipied in France» Even were this the case, 
Aie .iiense could scaccely: be admitted in Mau^^ 
litiiftSi'WhtM sttch a practice doss not prevail. 
Biifrit app^aiB.'toiiarilakt the authorities which 
liàare been laid before ns^ from the law of 
I!r&noa«ilo.not anppocb t^ Deiendant's posi« 
lion. In that coniitrTv the eostom, at one 
tiiM^,we. believe, comtmni an 4h« other Statea^^ 
of EuropCi but long sinea ttbKnddiied in ail 
parts of the British dominions, of sending 
printed meaoin to • the Jndge» aad parties 
connected withi the fcaiae^JMafoiEe the hearing in 
Ck>utt»atiU pfevaSa. But, as ipigfit beerpeet^ 
ed» in a OMuary wfapre law- has h^m :loBg 
reduced to a science, the authors of fàemcfîrs 
are not permitted, in France^ to make them 
v^hkdea for aianéiriçi^ lAjoàg^ lopponanlu, fivèn 
when these statements have been submittad 
to the Judges alone, and read in Court, the 
lodges, ^heve^he^atiy Uaa-.goiae^^i^mt «11 
rOMonable lalitildb,>majr teêttnrç^^t^vJthppeiv. 
son injured, his vight tottnAaK^dad adtion fey 
libel ; and wheve- the m e m o ig i i Jw^ve been dis- 
tributed, not only among the Judges, but 
published more widely, an action for libel will 
aiB#uredly lie. 

In such a case as the present, tbo lawQoes 
not require actual proof of particular facts 
(tfpeeuiittry damage to entitle the Ptainliff 
toroover; and altfaongb the PlsintifiP very 
properly refrains from asking pecuniary 
compensatiotti.lhA'^Gonrt, to vindicate the 
law, must award a certain sum of damages 
against the Defendant, which it fixes at £ 100. 

The Jodgméntof the Court, therefore, is 
that the Plaintiff has entirely vindicated hia 
character from the expressions cast upon it 
by the Defendant, and condemns the latter in 
payment of the above sum of £ 100, and coats 
of suit. 
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y^Eknomtunn/u^n vertu desquelles it a iti 
dMxkttj^e Ukt&mffd' AmifQMié n'avwt pùsde 
êmpéésnce fon^uordonner la saisie provisoire 
d'un Vapeur français mouillé en rade du Porti 
Louis, pour le remboursement de fournitures 
eiavuMses gve Von préUndait avoimfaitAsau 
dit Vapeur» * .. - . K 




JnRisoiGTioN|-<»8 ft 4. VicT, c* 6^ S&«« 6 

—(1840). ; 

drcumsiances in which it u>as found that 
the Court had no jurisdiction over a french 
Steamer lying in the, harbour of Port Louis, 
to arrest^ her for supplies aUeged to have been 
made io h«^^ 

BOULANGh£E/BQSTAKD ft TBN|fÂNT, 

Promovents. * 
Versus. 
J?BENGH8ÏËAM S»IP MALAHTIO; 

Impugnant. *- 

Before :^' 
The Worahipfiil G. PAnai^siÉr StfAK», Judge. 

V, NAa,«^rOf Counael fof Bromottati* ' 
V. De BAiaB,~Promovekita' Procto*; - *' 
J. L. Colin,— Of Counsel for ImptigûinV. 
J. BouGHBT,— ^ImpugnanVs Proctor. 

2MA; ^ejûéMmiwea^ m&ui^uqi.: i 

:: In this eaa^Ubtf^Mieeif eti^ Goiifi ii^ 
aaked» on tfae^ ftttcAAS; affitfiÀt^ Hr^m \»f 
Anstide BetthitfgervivdMyter ài ^rt Loukt 
one of the diewiMMl' î^d^ttqtiMWti^ OC the 
Firei Boulatiger^ ftâila)(â aiid l^nnant, now 
in liq4iidat)0i&^ «< ThaAtUere fajoaây and ttoly 
'* due and otvtng to 4^is aind firm, now in li* 
" quidationi by the French Steamer ^ Ma)ir« 
*' tic,'' now at snchor in thia Port of Port 
'' Louiai the aum of nineteen thooeand three 
''hundred and foHy fotttdoHa» andihirtjr- 
'^^ aix centièmes of a dciiêi^ ]KfiiUniiiil Ottrron^ 
" cy, for advancea made, and aQppliea liaro<^ 
*' iahed to the said Steamer» and waMi and 

: '' dUbunenumta fieMto the iwwnm othen, 
** whil&t, U.thia Po^« and alao - to eaaUfli lier 

/^ to f coceed to ae^ 

^ ^^ ]^rthèr , that apj^Ucation has been made» 
*' on behalf of the said Firm, to the owner of 
** theaaidlFrench Steamer "Malartic,''Ântoine 
•' Barthélémy Vidal fila de PAiné, of Toulon, 
*' in France^ merchant, through Jean Marie 
•' Laffité^ his duly constituted attorney in . 
'' Mauritiua, for the payment of the aforeaaid 
*' sum of nineteen thousand three hundred 
'^ and fourty four Dollars and thirty afx 
" centiemcaofa dollar, Mauritius Currency,,^ 
'* \)ut that the payment thereof cannot • be ^ 


obtamed. 
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The Veàiei hàfisg. bètÉ avievtM^ tlw lia- 
pugnaDts objected to thejunedietioa of thû 
£lo«rt. On.lâtfi April Itil, opoa tke agree* 
ment end jcotaaeihl of .ptHies, the Coàrt 
ordered tbat the ship ekoiild be leleased, on 
security beil^g ^ron la answev ) the action. 
VnfortiMMlely, this orriiDgonaent has not 
btfen^olrrifld oat» and the ahip atiH reasiBnis 
lying idk ift Ihe horhonr of Port Iiooia* 

' The eose has now been hearf, on the qaet* 
tion of the jurisdiotion of this. Court» 

It will: be r^saarked that the (miy greoiid of 
jurisdiotion set up, by tbe Ptromovent», ia ihe 
sixth Section, Act 3 & 4, Vict. C. (05. (1840.) 
It is in these terms ; . 
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'' And be it tnaeted, tbat tke Hî^kOottvt 
of Admiralty shaU hare juriadietion to 
decide ail dakna and denaanda whatsoever^ 
in the nature of sal? i|g% for sertieea rett» 
dered ta or deaasges received by any ship» 
or sea goiog vesaeli or in the natwre of 
towi^e» or for. neo^M^ries supplied to vhy 
foreign ship^ or aea going vassal, and to 
enforce the payment thereof» wfaelber sncb 
ship or vessel may b»ve been iritbin the 
boar pf a country» or upon tbe High Seas, 
at the time when the aervioes were render* 
ed, 01 dsmagea received» or neoesearies fur* 
nisbed^ in i^eapect oi which each dbim ia 
made.*^ 


in argument, tbe learned Counsel for tbe 
Impuçoant conoeded that, by thie elause^ the 
same juris^ction was bestowed on tbe Vice 
^Ldmiralty Courts aa on tbe High Cosurt of 
Admiralty at bofne« Sven were .this the.easo 
(of wlnob tbe Court ie.'by no meaiia «atiafledt) 
lookiog at; the words of the ^.adment and the 
object and intention of the IjBgisUiture in pass- 
U)g such a laWj the Statute would not» in tbe 
opinion of the Court» support th^ P/omovents* 
case here. 

In the sait of the Ocem, 17th April 1845» 
(W. RoniNSON's Reports. Vol. 2. Page 371.) 
tbe learned JudgjB of the High Court of Ad- 
Qiiralty faid : , - . . 

*^ It remains that I should now eonsider 
Vtbe (^anse with respect to nee^eHBrietf s«ip- 
'' plied to any foreign ship or sei going vessel. 
*' These» I have already stated» are confined 
^etdusively to foreign ^ vessels. And tbe 
"intention of the legislature in making the 
*' prorision, vras to remedy gteat inconve* 
'! niénces.wiiieh had fovmerly occorred, in 
^ cases of foreign vessels» drifen by stress of 
'* weather» upon the coasts of this country. 
'' In such casçi» it often bs^ipsned that the 
" Master had no credit, and great difficulties 
*• were experienoed in providing the requi&ite 
^'jrepairs» and in obtaining a supply of neces- 
^«saries^ for tbe farther prosecution of the 
** voyage. 


** With a view of en coursing 'the advance* 
'' ment of these snppKe«, and thereby facilita* 
" ting the progree^ of te88<eU, so situated» to 
*' their ports of destination, tbe jurisdiction 
'' of thh Court waa enlarged» by the sixtb 
" Section of the Act undeir consideration. Bût 
«• to wlmt extouft? In ray view of ft, only to 
** the extent of embracing the catel of neces- 
'• sity to which I have adverted.'' 

' It Mil- be éeeoi at a glsnee; that «heir case» 
as stated by the Pronaovents them sel ve»^ ii 
not coveted by the words of the Statute, more 
particolavly aa the Ai^js explained by this aa'^ 
tiliority. 

But» fiartker» in tbe prtesrent case, enough 
has been disclosed to satisfy the Court that 
the partiee» Promovents and Impugnant» do 
not aland in the position of ordinary alleged 
ereditora and debtor. 

They were in very oloee relations^ aa part- 
nera or Joint adventurers in enterprises, in 
which tbia large vessel» the MaUrtic, was to 
have played a very conspicuous part. She 
atood ragietered as a French Ship, in the sole 
name of Ibe lale Impugnairt» Mr. Vidal» of 
loulouy while a ahare of her waa sold» or 
attempted to be sold^ to the Promovents» who 
have not paid the price. 

mie operations of parties^so far aa they pro 
eaedad» were ttnfortunaite.Th04aestion«, tberf* 
fbre» are trul^ qneations of adjustment cf 
acconnts» which an n<^ properly brought in a 
Oonrt of Admiralty. 

The amt mast» therefbrey be dismisied with* 
Costa^ - 

The Malartii to be released to tbe Impn. 

Saant, onpaymantof tbensnal coats and fees 
Oe to tbe Officers of tbe Court. t 


Demandï BN^nrvoRCï pottr cause db sb- 

TICBS 9T lNJURES,««-DlMANI>B REJBTfiE FAUTE 
DB PBBI7TBa SUfVlSANTBS. 

Action in nivonca for sEvrviA aub injuh 
RiBa,«^CUaB nisMissra va& wavt* o? Paoors;. 

Number cf Uteord. 7044. 

BIQOLLÊ»ti)e Wife, Plaintiff, 

Versus. 
BIGOLLË, the husband, Defendant. 

Brfore.; . - . 
Hie Honor the CHIEF JUDGE and 
Tàe Honorable N. G. BBSTBL2d. P.X 

J. L. CoLiii, — of Counsel for Plaintiff. 
C. Labordb,— Plaintiffs Attorney. 
G. B. CoLiNj — of Counsel for Defendant. 
J, GuiBBRTf^Defendant'a Attorney. 
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■ -J ■ Tfan ' i* « dtfBMvâ'i Sent â ^orce -'^ ipiMd 
foedu* «t iimt\Mtailf fnyèiitK by ih« Pltfv» 
lift tk« -wiC«' cf one Chbrtea Uih* Chaiikw 
'Bigoiii, "loK cflFt«hi âeterminate c«iu0s-!it* 
^tàta^tiie dettMid, — . ' - i::. '^ 

.;.1&4{dsioftnd «flKifûM by thO' lUii^lid. 

The Plaintiff prodncea and ezamiBed her 
vitnenea to prove fhô ficts aUflg«â fagstast 
her litt^iid,«iid the witneises of the buabuid' 
wer« next examined, after which the piirtiM 
mnlward 6y their nsps^ve GoAmél. 

; .'The eoaolu-ioa» of the Mialst^iiublio 
««rt oppoied toihe sdniiNen of the difOiOO 
pfï^ed for. 

;^'-'Tbt Ooait tacA timeto fiOBndtfi 
b.---- ■ - ; 

i-.r.'i . . . ■ ,.JU1>QMENT. 

V= : ' - ... > i ?-■ -■ - ■ 

isAftevJDtfeltoUy weighlag. the «vidence m- 
d«eed-bD'bt)th lidM, tbtl^iiTt ii oleirlf of 
•fiaiodthiuD<theare'igh1'ci£>x^e. etidwica ii in 
t»>j^ l^ileAwoe; '^ ' , ■ ' 

' 1'he«poâan,'it>i)»ft«t'v8yftreanbapp7 ; «he- 
tkeritf'bs.'fnir.tDiitcufae^))* nntcksi las 
tOKgei-iemfn- ta notA '«1^7. otbar ca.*M, ia 
flotoUf •.{«•vatitf tO'^detumteeî.BtitBttae of 
the lef ilia, nor aity iH tbgotliM facta aUc^ 
ID support ofthedemandjagainst bar huibaod, 
^^fB^tMtttkèyiitViseéa pt»Snd, %Ti^ ofauch 

asttio9--«Aâ^:'tbé-4'^'i4«utam matrimoail" 
biding- tbe parlai; '-! - . 

>: tbg Atnkaitâûtf idifMice js tkwefbrs diaKtia- 

i(d.î;i;-.: }.,J. i,'. - ^.. ,., ■,.,: r , ■ .■ 

Etcb party to pay ita ova ooatt. 


■ YtaXB DE MAKCHANDMES, VALEm MORA- 

lE BlS-mAMOtaSASBS, OoiOBQITE'K'E »t« 

U,LéGATISMB FAITKS PAB LUKZ MS rAKTJSl 
BANS C^E CAUSE PS^BPEMTE. 

SaLE OV aOODB,-rCa€lHBII,(TT OF WITNES- 
SES,— Er*** Of ï'TlTBM^M'î MtM>E 'iN A FftR. 
MEK lOIT, Br ONE OF TEE ÉARTIES. 

Nttmber of Record. S350. 

HAJEE HASSENAYOOB, PlatiltiC 

versus 

HEERASSING. Defeadaot. 

'■ Befijre - 

- SEifl fiçoor the Chief JcDOh~ 


^- . J: AGmii&w,f-€tf CoonaekfcHcBhDBtiffi 

F."fV*;M«,-f^ai»t«'8-AtWi»gri ,7: -^l r..*<ï 

..: U, CUhBbbu^~0£ Couaiel for DatutdinU 

C. Oavvbav, — Defbadani'a AttorB«y, . ti^* 

Tbe^iainlia ,tQéd thfrDc&ndnt £ir the 
aiim of^470.60, as. t^ price of gooda, (me, 
ghee, &a, } alleged to bave boen sold aad 
delivred, on ISth •ad L»th DM«abû' iMU 

The lale and delivery veie denieâ4 

"".,.. -, ■,■.-1 ,.i 

Tl9ns 'CoCET said : Tbe qaéation ta flâtitily 
ODE of the credibility of the witueiaee :7or the 
PItiiitiff; -Ui olerk, aeemingly an honeit ahc^ 
for his poiition, a welt ioformed peraon, 
affirms positiveiy^fo the aaie and delivery. A 
paper is prodaoud, -«tgned, la that vAnèsa 
sÉatid^by!A M, «raon •( 'the'lMnaakt, 'ia 
vbkdKtira'kfeatapt of aU-tbe artiries is wkaaw'^ 

be ioaAd, baring apparentty^ g«a4 odt 'of ^th«= 
way,'wbu tbs uriier^iaEksdit^'Mte' lidl^'ta*' 
givo etidetMtestTtbe'tnri. r^fbeaame wftsMtf 
depoa«B3ttist the Befcadaat, whfn the aceomt' 
waa shewn to him, *did nvt' denf^he debt; bu^ 
Btersty asked bimtenaetflé.' 'm-" - •. - ' 

Oa other titvd, ^e' Defodaht, win eanf 
write, deposed, on ioterrogatorieë, timtlià'' 
never âthar ordered or received delivery of thé 
good», and never gave his ion' any àotbôrity 
to sign receipts. As to the nop receipt ht the 
goiads, heia suppM-tetl I^ iftl It^iiiijf ^oina^ 
«rho lived with Km;- '^'^ -"^^ ^'j-j .suj-- . J- 

The Court ia ktements 

of these two p to mnch 

Buspieidn: Id ai is Court, 

( Piston, V«l 1 bre aile- 

ga(ioQi raadto in ' present' 

Dèfendaiit,' «d( q to hie 
deposition in thfe pre86iit'-càaé. 

Without going into the vexed question of 
tbe éSeCt of £isverm%QtB mà^e by the partiea, 
in previous suits; l^e Court considers that 
this coDtradictioa itL statement is not imma- 
teiia) in judging of the veracity of this Defeo» 
daut. But further, tbe dena^auor and conduct 
of tire Çef^dsnt, aud pf the wâmàa in quel* 
ti9{i, whUe.undpr ezamiotttiia 1b Coart, were 
not satiafaCtdry. ... 

The Conrt «s, tbetafore, of opinion A»t the 
Flaimiff 'bat soffieientl?^ MtaibiiBhed bia case; 
JudgBMot in terms of Plaint. latereit ' at 12 
per cent. Personal esecution, liaittad to three 


SZBCVTTON d'cN JimEfiEMT DE MAOISTR^t 
StIFBNBIAIRX, — ■" W.11IT OF ImVTiCTtQV," —^' 

" Whit of M*«»am«9,"— PèoVoiite wS Pfto-' 
cuKBUB ET Avocat QàNé&Au • ■ - ■ -"■■ i"-^' ' 


us 


M»tain/&vi»É A-ivjttmtin taABamubitay 

«V.'HUfBAHOS, — PaWEM OF TBK 'f aDÉÎIKBbB 
ANS AsVOCAtk' OSNSBI»,. ■ — ■ ) 

; ^ BOUeHERTI LbB, Dcfendént,' 

liiii/; .• e .'.■i.; ■■■Brfoie: -V'".- ■ .... :■■ ■. 

..îHifcHwuH'Miè Canp JuBdi dnd^th» > 

HoBonUs K. G. Bbobl 2. F. J. 

fi. DvHtNT,— Of Conmelfor Plaiutlffii. 
•>)9jTRantin,>-*-Pltii)tiA' Attorney. 
^ S. J.'D«eeua,'-of Countel for Ds&nâafit. 
■ S. BevoDXT, — Dcfmdaiit's Attorney. 

.' Oannnbeiog ihewa, t^ thé SsbilitoM 
Promirtnr O g u iii' B l , ir|ioatfaB ftôteNUi lerveâ 
«ponths Defendant, th« Stipendnry Msfn? 
•ta»te 0f tbeDirtftetof-S»n«sr«i " "Why a 
V.-Wiit ofMandanuM-thoald notiame, cotu- 
yt»initiBgtm,-'ft< mid Stipendiwry^. Mig^s* 
"Jnto,- ta cmij iols. kitontiDD a. JudgncBt 
'/giTeo.t^bioLJU.tbelatdaxof AQgwt 1S61* 
'"between Srneit D VawnTiila, then proprte- 
** tor of tbe Fi^éderika Eatate, in tbe said 
r fiibtnst; attd the ladiaa kborera of tbe 
«j&rtrte. ? ,.■.■, i - ■ 

,,P«PQ.NT,' oF Counae] for Brunei & Co , ïa 
^^[Jy^^i^l9 ihe Court that the Stipendia- 
ry/AlW'tWte Daâ^jcpr^iBÏed, not oolj- his 
r»idiae*a,'I>ut'éréa bis aoiieyr to, carry oui 
tba JTaâgment aforesaid. 

id why the 
thî* it was 
BTÏt of the 
ïeptemljer 
ijch Judg- 
ive caused 
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-•'"FktA, in- «onavquaace of imAi' Welt, I 
'i«b«ttiBeâ<rom Btrryiag iBtO'«Skct11i«.Hi' 
*^'zura, ao n%éa, el tho'ittalea «adcatu of4b* 
^Eltate fVadcrUs, eitheribr tteparpoieof 
" the payment of the wagei ia arrear, oF-tbc 
"the purpose of realising tbaaum uecesaary 
"to reimburse Hesars. Brunret & Co. ol' their 
"■said claim for pnmaiooa, having beeu aiVvi. 
^ iseA, by the law offlcMrs of tbe Oroiru, -tliat 
*lJ'Opuld not safsly lell the isid. oarts and 
'.'. OHileB, for dtber ptuipotre, in 1U0 face ot' the 
-*! jaid lajatictio»,'^ .> - 


Oo rafereKoo; 'hoireMn'.tD,^.thfe Injasction 
atlvded to in tbe aboM-i^aavit, we find that 
the Stipendtary Magistkatehll yUMbited from 
aelliDg; the mnJes aÎDë-Aaita of tfae said Estata 
Freémka,9tàMti "for p^nMb of iragcÉjae 
ta tbe laborer! enplDTetiân/^thB.aaÀd fistals:^^* 
uâttaat the iB^oaetioB I'n. ndsriMrntaitfeAtt 
Tith the«zerciae of the .Biifwàitt^ Vk^ 
trate's power (if any and '.whatoter .Hiej mw^ 
be) aa to tbe aale ef the said males'and carta, 
for the ptarpoa&«f ftfinn 'J4ho-^ma^tBti-- 
net and Co. " - 

In additioa to the reatOHS taatgni.àoi-hi* 
itfdant, bythe Stipendiary MsgiairiM% fetf 
Qot«anryiag hia Jitdgmeat-intocxeoBtiaiiriaa 
answer, of tbe Ist Angmt laet, to a ooouds* 
nication, from " BninetaqdCo. " of the 30th 
July la*t, wai read to tb«- Court, wherein tbe 
Mi^lMrate, having ecprèsaad bia readiaeas W 
carry his Judgment into execution, aeoounta 
for his not doing so in these words : " Had 1 
"not been informed-by- the Honorable tbe 
" Procureur G-eneral, in hit letter addressed 
■'to me 00 the 8th Jvly 18BS, that be wsa 
" clearly of opinion that I cannot atitfe any 
" of tbe stock or pUot-bflhe Batiite, in Order 
" to realise tfae «arona«^a4oMéa«tfs ^Brmut 
"and Co," " la préaoce '' is added" of •• 
"positivée statement, I dar«:.ncrt tA» «poA 
"myself to act in opposition to the opinion of 
" tbe Honorable 'the'froçumc^Deral, «tnd 
'.'I deeply regret tbj»iZ-e«Qaot,iB etsuequenoti 
" cause piy J«4gw«t>t to be «xaeated. in otàtt 
" t0 9nforoapsya»eotof-tbB «da jmtiy due ' t« 
'tyouforyoarwfplieh" ',1 -. • ■' 

rTbe.H<ni«rabl*f'À^ Bnec«MV-Qite«riii/ 'Igr 
hikfeMAecl Subalil(Ua,«fl^ibatHall^ and m« 
peatedly ^esied haTJae i^tn^. 'any. ardtf, - ttt 
aucb power belonging to hvr'OAee, A& thst 
was done being an expression of opinion mero'- 
ly.to thsSittpinaiaryvMi^^atot tbitt -gj^» 
the facta stated^ bo should not execute fail 
Jwdgment, 

The onlycaose assigned, by tbe Stipeodi- 
aiy Magistrate, for not oanyii^ his Judgment 
into execution, namely, the' presence of as 
adverae opinion of tbe Honorable the Froca,- 
rquF general, is one of which, it is evident, s 
Court of Juiticecsnnot tal^e ct^oîssnce. 

■ This is plainly not a «as» for the.iMv^ing 
of the high prerogative Writ prayed for. 

Rule therrforediaiBisa«d -with cMto. _ 


Say nae fkntU 

Chartb Judiciaire, — Affel au Conseii. 
Privé, — Coif?iiTENCB- 

Jjor3qve,par s» Jaffetnewi de ia Covr Supri' 
tne, certain» meubUnrtU éti décltifét -la pnofniti 
de Â, ton advenaire B. nepttU, ipenaantJcp. 
pet gui tsi fait de ctjvgtmatt au Cant^il i^'wé 


de 8» â/éfeêtéf obtenir de la Cour Bvfthne 
fajidorisaiion défaire évaluer les dite meubloe 
par e^f perte, dam le but de se servir de ce Fro* 
sis Verbal dCexpertise si kjugemeni de la Cour 
venaii à être infirmé. 

CsABivsB; or JiTiTBCB»— Âsn^TO «Bsu^ Pri- 
vy C01lMClli,^C0MVEU»GX. 

Where the property of certain moveables 
had been awarded bf tkia Comri to A, and hia 
emponent jB, appeaied to Her M^esfytt the 
Court could not, pending the apptaty grant 
miUhatiUft on the eppUeaiien of R, to have the 
articles valued by; eapevts^ a their vepovt ta be 
used in case of a reversait €f the JudgfmnH. 

Number of Record : 686& 

SOCHECOVSVETAnor., Apptllanto. 

Versus. 
PUPONT ft Qrs., Keepondento. 

Before : 
^ Mu Honor tie Chiej? Judob and 

'iV%^ TbQJb>aorable N. 6. Bksxel. Sd. P; i. 

ê 

X. IfSOJ^iuo Jft.»««Of CoonMl fer AppeK 

[laats» 
C. L4B6BM,— 'Appellant»' AtkovBey. 
6. B. Coij;N,-*-Of Cottne^l for Respondents. 
W' FiNNfiss^— BMpondMtft' Attarnaf* 

99 A October IS&L 

(See Vol. I. F. P. ST and 101.) 

This WM an ftpplientioo to the Coitrt to 
giMt aotbori^ to bB?eMi etspertise madt af 
the value of certain actielea ol maebîoerjri &o,, 
on a sngai eatate, now in iim poaaeasioa of 
Mr. JPupoBt» in terou of the audgmenta of* 
Ûàê Coort of 6ih Augpat 18G1. 

Lbclbsio Jun. for Appellanta : The Meaarew 
Bocheeooate have appealed te Her Majeatj in 
UerPriry Conneil, ^;ain•t the aho?e Judg 
menty ana now anbmit that^in theefent of the 
Judgment of thk Coart being set aaide^^ there 
would be no wrong of eaeertainipg the valoe of 
the artidee in queationi which are in daily 
nae by our oppone^ta and muat, neeeaaafil^i. 
be deteriorated from day to day ; that thia 
ooul4 only be remedied by propmr jndieial atepa 
for aacertaining their value by esperta. In the 
ease of Faduilhe vs. Davidson^ 5th July 1845. 
BRuaEAu.Page 8!^. The Court OTdered a Beport 
of experte/ to aacertain the valae of the aub- 
jecta in dispute^ ao aa to determine^tbe compe- 
tency of an Appeal to the Privy Council : See 
alao Cabré. I. Page 690» N. Bia 587. 

J. B. Colin contra : This application is 
altogether incompetent. The caae is out of thia 
Court. Thia ia not an application for exécution, 
pending appeal, or for any neceaaary or even 
uaeful enquiry. lo any view it ia altogether 
fiematore. 


Thb Co!7Rt : It does not appear io ua that, 
even were the expediency of working M^ch. aH' 
eapertise more apparent than it ia^ we have any 
power or authority to interfere» The aijit». 
regarding the property o£.theee articles, is now 
out of thia Courts and before Hex, Majesty in 
Council. We ^refuncU officio^ Thia is not an 
appUeation atf «eiron^Eain rm|.iriiioh nBcf saitjr 
might dictate and impose upon the Court the 
duty of granting.. At thentmoat, the* report 
now aaked might merely be an element^ iia 
aaaiating partiea hereafter, to» aaeevtaio the- 
valne of those mo¥eable,.in a position of mat- 
ters^.aa yet poreiy hypothetical^ anilwhidi» 
may never exiat.. The authoriliea relied on do 
not apply here. The ajpplicatioa may be very 
suitable for the Higher Court in Snglaod>» but 
we cannot interfere. 

Bole discharged, with Costs. 


PaOMtlilvâ, — PBBirVB,*«-PRBSCBifmOK ns: 

BIX AN8> «-PoasBsaiew, — ** Follb EKcsaitB" 
aC.ABT. a265,--€. P. CAns. 785. 

PlRorxufT, — EXinCKGWy^— PmBSeBlFTlOliC 

œ TEK YKXRs^ -^ PosasssioKy-i^UiQnY to auB 

AND EFFECT 0Ï A " FoKLE ENGHàBB, '^ «» C*^ 

C.Art. 2265,— C. of C. P. Art. 785. 

Number of Record 698SL ^ 

]>UPUY ft Ors. Fiaintifi. 

versus. 
MM ARRE,, Defendant. 

Before ; 

His Honor the CHIEF JUDGE ancl 
The Honorable N. G. BESTEL, 2d F. X 

G. B. CouN|— of Cotvnael for Plaintifls. 

C. LABORDE,-*PIaintiffs' Attorney. 

B. LbclAbio Junior, — of Connael for 

[ Defendant. 
& liXCLiteio Sbnb^— 'DefendaBt'a ikttorney^ 

17M October 1862. 

In thia eaae^ the Plaintiffs, aa alleged pro*, 
prietoraof oné.half ofan Immoveab^ Eatate 
situate at the ViUlee des PrétreSt called upon 
the Coart to d^oree and order that the Defon* 
dant, now in poaaeasion of the whole subjects, 
ahoold be condemned to abandon and deliver, 
to the Plaintiff^ the said altcff^ half, with 
X 10»000, aa damagea for the wrongful ooeu*^ 
pation thereof. 

The Defendant pleaded that the Plaintiffs 
had no right» title or capacity to Sme ;-«th%t 
they are not the owners of the piece of ground 
claimed» «• and that the Defendîmt haa, for a 
long timoi been the true owner thereof, and 


■■* 


i*^ 


1 V. 


iutjue {>osjk%dïî%ii.of the tfame, bavin^^TmrSfia»- 

Th« materia! fact9,8t8 establi^fetëètt AieMsTi, : 
were the following : The suhjeiM in ^uè^iieair*' 
fdtnied part uf a landed prppeYfcV, whie,h^%nè*^' 
j^Al)in Diipuy had bought, aASô^ »*P oP^MS^ 
lâtè€oim of First InstaDoe/oû the ISetK^ 
Jiiitiary IMi, for the sum of 9 \%jSlMi 

-lEy notarial deed, dated 4th June 1891/ 
Atiteu Ùàpuy and his brother, the' PlainèYff 
H^j^I^e'^upuy, agreed to share and dtTÎdé 
tfali iiftiDOTeabfe property. The said deed of 
dttisiéto referred to a plan, prepared by- à 
Str&rn fand Surveyor, setting off the two- 
shares into irhich the parties had agreed that 
the lauds should be divided. *Hi^ first, or 
higher portion, as it was terjDoed, was set off 
for the said Aubin Dnpny. -Ufe' sccbiidi-ér 
lower portion, for the Plaintiff Hippolyte Du- 
pny, who, with hia children, the other Plain- 
tiffs, are now in right of his interest, under 
the said deed, whatever that iiiterest may be. 


,%Phe subjects were ipesc^ld, bv way of ^'Folle 
Enchère,*' on Ôih February Î883, ** La dite 
"Folle Enchère* poursuivie faute par ledit 
" sieur Aubin Dupuy d'avoir satisfait aux 
'*eonditioiM iuséréeiï au Cahier des Charges 
*' des autres parts, aittsi qu'il résulte' du bor- 
"dèreau dé €ô)toeatioQ' délivré auxdits sieurs 
'' Mauvisfrè^ee,ie 19 Mai 1830, et de l'exploit 
" de sommation fait audit sieur Aubin Dupuy, 
'* par Chanlai LegeartH^hnissier, le 22 Octobre 
" 1832:' 

On the 20th of the sMfëWonth the property 
was awarded to Mr.-BT^#lâ$y9aiir;fi^r tlitffttna 
of <8 15,000, and after'the- usual formalities, 
then in use, the adjti^fcQM^u was confirmed 
to him, as purchaâiog far; behalf of François 
Dapuy a4)d Oam^ 'PMii^iJe'^orJ' wife <tf 
Aubin Dup«y. ^^ * r^.'i-V.oi» . . .J 

The property was again sold, by.; way of 
'*Folle Enchère/' in 1^48. It was awarded, on 
the 13tb December of that y<^ar, to Mr» Led é- 
2io, acting for the Défendant Lamarre, and on 
the 7th February' I8i9i' after oertain outbid* 
dings, it was finally adjudged to the same 
parties. .;, * v ;, : 


sion, a'ud^the true state of ïniai^çris'^iieyld'e^^^ 
ced by ihV notarial deed of (jMiiôn*'bH'#eëtt ' 
us in I83r. I ate therefore; jrt^fiftM 
by deed^und secdriiily by pr^Hfife 
ning on that deed. No doubt df^^inir^ls dir'feS ' 
in 1S31, but it refei's to the.^revious defid 
of lé21, and- 1* had beef in possfeésîofi'^aîl 
along, so my position- is covered oy Afft S©è3f^ 
of the C. C. My posseséion of IQ years is 
eûough;The '^FoUe Enchère*' biF\g8»^via 
.withotft authority. My title was go99*tfj^* 
p^scrrpHpn. Besides, no notice whâterfi?^! 
gîvèn to-Àiéof the proceeding», <^tiH féifi^ 
I be affected by the ''Folle Eachère^' of 1S48. ; 
We had no notice of these proceedings ; iBJr * 
client had lost his wife and his affairs weretn - 
great difficulty. If I ath due any money to the 
vendors. I may be expropriated. But that 
is quite a different matter. The 1st. '^ FoUe 
Enchère *' was bad. The heirs of the origibal 
proprietors did not inherit the veuHor's right, 
so as to entitle them to go in with a *' Folle 
Enchère. The law iti France was much changed 
in 1831. C. C. P. Art 735. ijuch power ^n^ 
there given, fot the first jtjme, to others fhjfti 
the veudors. This is in ftvoi^'of my argnuieni. 
The law gives captiou of the body, in cases of 
'* Folle Knchèj*e/" not in trttsolntioifs^of sales, 
except damages are awarded. The vendor's 
privilège is personal, ex^pt/1tm?>y,, be, i^ 
commercial cases. Tt'caniiOC jjass'by a trani? 
port, so as to' entitle We assignee to sue a 
^ Folle Enchèrç.,rjf PÉ^sa. Ht^g. Hypotheq. 
Vo.8. Section *! ïfo.'ll;mBy. 17. 2. 169.)- 
I have a ptescriptiy^ dtl^ here, .altogeth^r 
indépendant' ôf^e rights^ of the apparent 
tendee. mv^brother. *!*"^., 

I k ticLitiofimio%nà4 Dèfenagilf r *fy7 

tiitle is perfecrt? TWsf e v^* 'rf Rdimiqn, t)y ^liÔ '^ 
heirs ofthé'ïftieir prob^^^ ,-'^^ Aubiu/DupuyJ^ 
Sppecb'ed' ànJ^pmc&C^^ aV^çf*at^. participa- 
tion, by his brother, thr jirfesent Plaintiff, in 
that pur^hasfiL. I- knew atjd çotild^kuo^w nor 

Îbing. He^^riS^ 
'hfe burdttrerVut» iVset iiid^dn a i'ésaï&iw 
,e nad not' performed hi» obligationv How 
dan any right accrue to the* Plaintiff fVom an 
a|in?illèd "sale? *T?h'e *alle^cd deed ojf divlinèii 
(md'efttabtish no riglit in hi^ favor. " ttesofiitè 
fkre dantis solvitvr et jus acripientts::^ Thé 
*' PoUè ÏB'nchère ** took place tknd swept awa/ 

Previous to this sale, a portion of the lands, | «?^^''»« P^?'^<>^/:P*?^d^^^^^ ^ 

.. — -^^ afio- -• .& _/- -/_ .1 •♦ r . ifi * lion of sale. (Lbtobd. V; îî.T?' '8§2. Bidcat; ; 


A 


measunpg Ûi^ tic?es, or ihereabbuts jwr 
struck but from' the .cxposurcj 
purchased by Lamarre, fro ni thi 
Dupuy and w:fe, by notorial deed 
1838. 

The Dcfpudrtut Lamarre^had been in |)0S- ^ 
session of b'^ith portions of the Estate froni the 
dates, respectively, of his acquisitions. * ' 

Qi . B, Coiin. for Plaintiffs/argued • Tliï 
property so-bought, af tho bar of the Ute^ 
Cotitt of First Instance; in 1821, by my* 
cliçnVsbrother^ was really bought for htrfr- 
and nay ][>iient jointiyi I entered ittto piosses* ' 



be r'lt 18' said ihalr the later !^i?/tW1firitrcè; 
' iatroduced a new Kulë Thi4 is. ûot the case., 
^ It is merely declarative of what the Liw was" 
(giREY 39: 2:213). How couli a notice be 
g)vt«i. to the Pi^intiff^ of whom no body knew 
ah^tlAf^^ Notice is not given toa tiers dt- 
'*/i/îlHI>»;«(«locHB.— ToHe Eurtièr«ï^'No; 19 ûdf 
'^/i^i ) Afty possession the Plaintiff ever had, was 
^a^andocied.ia 1646, and that, withouf protest^ • 
' i^d I have pouessed ever since. 
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O.B. .CQLI^f replied. — It is saidi oa the 
-other side, that they know nothing of my 
client, but oiy deed proves my right. I say 
the sale to Lamarre -wm bad, and that is an 
end of. the Defendant's casa. (Sirey^ 1832. 2, 
, 2d0.) The decision quoted^ from the Court of 
Bordeaux, is really in my favor. There mast 
be a Cession. I might have proceeded by a 
tierce, Oj)posiiion — or intervention, but I 
bring my rights forward under an actio princi- 
palis . which is the best of all modes. There 
is no possession really adverse to mine. No 
prescription can assist the other side, when 
the title is null, and in fact prescription ia not 
pleaded. 

JUDGMENT. 

■ 

We are of opinion that the Plaintiff's ca^e 
has failed. The whole basis of his contention 
is that the purchase, made in 1821, by his 
brother, sole by in his own name, was truly 
^r behalf of both brothers equally. But of 
this there is no evidence whatever, excep* 
ting a atatement, in a: deed passed between 
"those brothers, in 1831. This may be all 
very well, so far as they themselves were 
concerned, but such statements Cannot, affect 
the interest of third persons. Besides, the 
rights of Aubin Dupuy, as purchaser, whatever 
they were, and for whomsoever he was acting 
did not come to maturity. He failed to per- 
form the conditions of the contract, and the 
subjects passed into the hands of the Defen- 
dant, under proceedings by way of Folle 
Enchère, The objections stated against these 
proceedings are not, in our opinion, tenable. 
The Defendant' remains proprietor of the 
subjects, by a legal and valid title. The Plain- 
tiff has reo'^ined silent for a long series of 
years, and has made no reclamation, till the 
institution of the present suit. 

Judgment must go for Defendant, with 
coatf. 


I^npreme Cautr 

CONTBAYENTION AUX LOIS SUR LES 6UILDI* 
VBS, — AMENDE, — EmPRISONI^EMENT,— OrD, 

No. 8 D£ 1861 BT 26 DB 1853. 

Breach of Distillery laws, — Fine,— Im- 
7Risonm£nt,-»Ord. No. 8 OP 1861 and 26 op 
1853. 

THE QUEEN, Plaintiff. 

versus 

MAILLOU & CHABBONIER, Defendants. 

Before : 
The Honorable N. G. Best^il, 2d. P. J. 

S. 3. Douglas,— Subs. Proo. & Adv. Oeneral. 

E. Dupont, -»0f Counsel for Maillon. 

Ik RouiLLARDi — Of Counsel for Charbonier. 

SOtb September 1862» 


On the 11th. August la«t Her Masje»ty*s 
Procureur and Advocate General.filed, against 
one Louis Maillou, tailor, and one Adolphe 
Charbonier, shop-keeper, an Inforn^ation, 'for 
that they, the said Louis Maillou and Char- 
bonier *' did distill a certain quantity to wit : 
<' thirty gallons uf sprits, without being licen- 
'* sed 80 to do,against the form of the Ordinan- 
" ce in such case made and provided, where- 
** by and by force of the Ordinances in such 
'' case made and provided, the said Louis 
" Maillou and Adolphe Charbonier ha^e 
'^ incurred a penalty not exceeding £ 400, and 
have become further liable to imprisonment 
' for a period not exceeding 18 mouths, and 
the apparatus found on the premises on which 
such illicit distillation was carried on^ has be* 
come liable to forfeiture. 

2nd. And Her Majesty's said Procureur 
and Avocate General further gives the Court 
here to understand, and be informed, that ; 
heretofore, to wit : on the ninth day of Au- 
gust last, in the town of Port Louis, the said 
Louis Maillou and Abolphe Charbonier, not 
being persons Ucen^ed to keep and use a still, 
and not being known as regi&^ar and lawful 
makers of stills, were found to have in their 
possession, on certain premises situate in 
Little Mountain street, in the town aforesaid, 
a certain still which was neither declared^ nor 
under removal accompanied by a written per- 
mit, granted by the Collector of Internal 
Revenues, noic under seals affixed by the said 
Collector of Internal Revenues, against the 
from of the Ordinance in such case made and 
provided, whereby, and by force of the Ordi» 
nances in such case made and provided, thr 
said Louis Maillou and Adolphe Charbonier 
have.incurred a penalty not exceeding £ 50, 
and become liable to imprisonment for a period 
not exceeding 3 months. 

(Article 3 of Ordinance No,26 of 1853 and 
Article 9 and 11 of Ordinance No,8 of 1861.) 

And the said still has also become liable ta 
forfeiture* 

3o.-«-And Her Majesty's Procureur and 
Adirocate Oeneral further gives the Court here 
to understand and be informed that, hereto- 
fore, to wit on the day and year aforesaid, a 
large quantity, to wit : 100 gollons of wash, 
prepared for distillation, was found in tho 
possession of the said "Lonis Mi^Uou and 
Adolphe Charbonier, on the premises afore- 
said, the said premises not being a licensed 
distillery, in the wash vats contiguous thereto, 
against the form of the Ordinance in snch 
esse made and provided, hereby, and by force 
of the Ordinances in such case made and 
provided, the aaid wash has become liable to 
forfeiturç and the said Louis Maillou and 
Adolphe Charbonier hare incurred a penalty 
not exceeding jS 100, and have further sub- 
jected themselves to imprisonment for a period 
not exceeding 6 months. 


i4ir 
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(ATticle 6 of Ordinance No 26 of 1853 and | interest in the fraodulent distillation oamed 


Article ll^of Ordinance No 8 of 1861.) 

4o.-^And Her Majesty's said Proenrenr 
and Advocate General further gives the Court 
here to ^understand and be informed that 
heretofore, to wit : on the day and year 
aforesaid, a certain quantity, to wit ; 30 gal- 
lons of spirits, which had before then been 
illicitly removed, were found on the premises 
aforesaid, the said premises being then occu- 
pied by the said Louis Maillon and Adolphe 
Charbonier, the said Louis Maillon and 
Adolphe Charbonier being cognisant oî such 
spirits being there deposited, against the from 
of the Ordinance in such case made' and prt>« 
vided, whereby, and by force of the Ordinan- 
ces in snch case made and provided, the said 
Louis Maillon and Adolphe Charbonier have 
incurred a penalty not exceeding £ 200, and , 
have become Hable to imprisonment for i| 
period not exceeding 12 months. 

(Article 29 of Ordinance No. 26 of 1853, 
and Article 11. of Ordinance No. 8 of 1861.) 

^ On the arraignment, the Prisoner Charbon- 
nier pleaded Guilty. " 

But Maillon pleaded Not Guilty. 

The evidence for the Prosecution shews the 
parties charged, on the day of the alleged 
breaches of the Distillery laws, in the very act 
of removing some part of a still, on certain, I 
premises, rented by Maillou ; a boiler for ' 
boiling wash, wash and refuse of wash and 
rum were found on the premises, and close 
to, or not very distant from the boiler. Several 
bags of coarse sugar, fit for making wash 
for distillation, were also found on the 
premises and close to, or not very distant from 
the boiler^ so, also a camplete still, which had 
been ordered by Maillou, and paid for by him, 
in a Bill of «8200. The still intended, as it was 
said by him, to the maker thereof, for Mada- 
gaacar, wa% found on the premises rented by 
him, the rent of which, like the cost price of 
the still, was paid by him. 


In order to rebut the force of that evidence 
against him, Maillou has alleged that he had 
underlet to Charbonier the premises rented 
by hitn, of Maillou, and was the sole occupier 
thereof. That Charbonier was licensed to sell 
spirits, in a shop situate on the premises, that 
he, Maillou, was altogeter a stranger to all 
that was going on in the premises. 

But if so how came it to pass that he and 
Charbonier should have been found in the 
act of removing some portion of the still ; and 
why should he have fled on the apparition of 
the Inspectors of Distillery. 

That he, Maillou, never lived on the pre- 
mises^ ia no proof of his not having had an 


on by the occupier of the premises. 

Maillou is therefore declared guilty of the 
severfil offences. of which he is charged in the 
several Counts of the Information. 

• 

For the offence charged in the First Conn" 
Maillou is condemned to £100 and imprison* 
ment not exceeding 3 months. (Article 67 of 
Ordinance Nr. 26 of 1853.) 

For the offence in the Second Count, he is 
condemned to a fine of £ 12. 10 s.^ aiid one 
month's imprisonment. 

For the offence in the Third Count, he is 
condemned to a fine of £25 and one month's 
imprisonment. 

For the offence in the Fourth Count, he is 
condemned to a fine of j£^50 and one month's 
imprisonment. 

And the said Charbonier, hating pleaded 
guilty, to the several Counts of the Criminal 
Information, is condemnedj on the First Count, 
to £100. 

Second Count to £12.10 s. 

Third Count to £25. _^ 

Fourth Count to £50, and the forfeiture of 
the still, sugar, wash and spirits seized. 

The fines above mentioned, to be paid with, 
in a delay of fifteen days, from this day, and in 
case of non payment the said Maillou to 
undergo further imprisonment for the space of 
6 months ; and the said Charbonier for the 
space of six months. 

The fines and forfeitures to be effected 
according to the Ordinanc/s in such case made 
and provided. 

The several terms of imprisonment to be 
undergone successively. 

Costs against prisoners. 


Bail Cottrt. 

Vente dVn Immeuble, — BaiLi— ComfiK^ 
SATioN,— C. C. Ahts. 1299| 1819 & 1714* 

Le locataire qvi^ par un accord privé atfiâ 
son propriétaire,s'est engagea faire à Vlmmeis-» 
ble loué certaines améliorations, à la condition 
de retenir sur le prix de son Bail la moitié 
de ses dépenses ^a le droit de se prévaloir de cet 
accord vis à vis de V acquéreur de l'Immeuble 
quit occupe. 

Sale of an Immoveable property,— Lease, 
—Set opp,— c. C. Arts. 1714, 1819 & 1299. 
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Where a tenant was bound^in a forn^al deed 
of lease to make certain meliorations on the 
property, with the right of retaining hatf the 
cost out of the rent ^ the clause was found effec- 
tual againt a purchaser of the subject. 

Number of Record : 292 


MAUOENDBE & Ux., Appellants. 

versus. % 

SMITH & HILL, Respondeats. 


Before : 
His Honor the Chief Judge. 


G. M. CiMPBELL--Of CooDsel for Appellants. 
U. HiTiis, — Appellants' Attorney. 
V. Na»,— Of Counsel for Respondents. 
Slade and Banks,— Respondents* Attoinies. 

29tli October 1862. 

In this suit Mr. and Mrs. Maugendre sued 
tbe Defendants, for the sum of % 144» for 12 
moDths' rent of a house and grounds, at the 
rate of <S 12 per mensem, from the lOth Apiii 
1861 to the 10th April 1862. The Defendants 
admitted the rent, but claimed a compensa- 
tion, or set off, of a greai^er amount, namely 
éS 213.85, of which they had duly given notice 
to the Plaintiffs. 

The learned Magistrate admitted the set off 
and dismissed the case, with costs against the 
Plaintiffs. 

They appealed. 

The following were the facts of the case. 
On the twenty fourth April I860, Miss Marie 
Louis Caetanne, the then proprietor of the 
house^ let it to the Defendants, by a regular 
notarial act, for tha term of three years, ( to 
begin on the 10th. January 1860) at the rent 
of ^^12 per month. The lessees had the right, 
if they pleased^ to renew the lease at its expi* 
dation, for two yearii, on the same terms. 

In addition, the lease contained the follo- 
wing clause : 

** lo. Qu'nn mur sera construit par les 
'' preneur8,avec des pierres provenant de deux 
'* fours à pain existant sur le dit terrain em 
*' placement, les frais de laquelle construction 
*' seront supportés, moitié par la bailleresse 
'^ et moitié par les preneurs ; et lequel mur 
" séparera le terrain présentement loué de la 

propriété de Mr. Baya. 
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^* 2o. Que les preneurs construiront égale- 
^* ment un entourage eu bois, à moitié frais, 
" pour séparer le terraia ci dessus décrit, du 
^* surplus de lu propriété de Mademoiselle 
*' Marie Louise Caëlanue. 

'' 3o. Ciue le compte des dépenses fait par 
^ les preneurs, sera réglé sur comptes acquit 


*' tés, et que la portion à 1^ charge de Mlle. 
'* Caëianne sera déduite du loyer. 

*' 4o. Et que les preneurs n*auront pas le 
'' droit d'enlever, à respiration du présent 
'^ bail, tous les bâtiments généralement quel* 
" conques, qu'ils auraient pu bâtir sur le sus* 
^* dit terrain, pendant la durée du dil bail ; 
*' lesquels bâtimens demeureront au contraire 
'' la propriété de la bailleresse.'' 

On the lOth April 1861 Miss Caëtanne sold 
the property to the present Plaintiffs. They 
were msde fully aWare of the lease, and they 
intimated the sale to the tenants, the Respon* 
dents in ths present Appeal. 

On the 8th July 1861, Miss Caëtanne sued 
^the tenants, before the District Court, for 15 
month*s rent of the premises, from 10th 
January 1860 to 10th April 1861. They failed 
to produce receipted accounts for the works 
which they alleged they had made on the 
property under the lease, and they were C0Q< 
demned to pay the full rent, as claimed. 

On 2nd October 1861, the Defendants raised 
suit before the District Court, 8g»inst Misa 
Caëtanne concluding for payment of ^ 213.85, 
being the moiety due them, under the deed of 
lease, of an account supported by vouchers for 
the work done, in building the wall and the 
wooden pailing. The Court sustained the ob- 
jection, that by the deed of lease, the .said 
costs of wall were to be paid out of the rent 
becoming due, and Judgment went agaiust 
the Defendants, with costs. 

The present suit was subsequently raised 
by the purchasers, claiming the full rent, and 
refusing to admit the counter claim, or set off, 
in favor of the tenants, 'for the value of the 
work they had executed. lu the Court below, 
as we have already seen,the learned Magistrate 
gave ( ffect to the tenants' claim. The proprie- 
tors brought up this J udgment and pleaded» 

Campbell for Appellants : My clients are 
the proprietors of the subjects by a hghl 
purchase. No doubt there was a lease which 
we knew of and acknowledged, but iu the 
circumstances, the rents are payable to us, 
without any deduction such as that ^et up 
by the tenants. TheircUim is a personal gne 
against the former owner ; it does not pass 
with the lands like a mortgage, which U a 
real encumbrance. Their demand is quite a 
diffc^rent thing altogether. It tioes not perma- 
nently burden the land. 

Naj5 for Eespondecits : The lease to roy 
clients was a formal acte authentique and had a 
positive date.ltwasconsequentlyquiteeffectual 
agaiust any purchasrr,whether it was specially 
referred to in tho deed of sale or not. C. C. 
Article 1743. We performed the obligations 
which we undertook; wefiatshed the improve- 
ments on the lauds uader leaae^and^r^ entitled 
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to payioenty in terms of that contract. The 
purchaser had full knowledge of ^he lease ; 
indeed he took good care to intimate the sale 
to us, that we might pay our rents to him. 
This we are .willing to do, bnt we must be al • 
iowed the deductions for improving the pro- 
perty. G C. 1714 and following. The seller 
4;ould only sell the property under burden 
of the lease : Ntmo potest transferre plus 
guam habet. (Bmlbux on ÀTtide 1743, C. C. 
Volume VI.) The old rale of the lioman Civil 
Ln w: BniptoreÊn,h abolished by the Codc^Sirey 
27 : 2 : 116. Tkoplong. Vente., Nos. 473, 489 
and Seq.} To refase as relief here would ope- 
rate gross injustice, as we would get no pay- 
ments for the permanent improvements we, 
have made on U»e lands. Our former failure 
arose from mere tenieal difficulties. An acte 
authûÊitique is good against the makers and 
tlieir representatives. C. C Article 1319 : 
*' L'acte authentique fsit pleine foi de la con- 
'* vention qu'il renferme entre lea parties con 
" tractantes et leurs héritière ou ayant cause. 
** Néanmoins, en cas de plainte en faux prin« 
'' cipal, l'exécution de l'acte argué de faux 
''sera suspendue par la mise«n accusation ; et^ 
*' en cas d'inscription de faux faite incidem* 
" ment, les tribunaux pourront, su'ivant les 
*' circonstances, suspendre provisoirement 
'* i^xécution de l'acte." AH I ask^here is that 
tlie acte shall be held vakd against the ayants 
caute. 

Campbell replies : The work was done and 
completed long ago, and before the sale. If 
the tenants failed in recovering payment, sibi 
imputent, tlipy have themselves to blame. Not 1 
Laving made good their alleged claim of com- 
pen «ation against MissCaëtanne^ they cannot 
do 80 now ; Art. 1299, on the law of com* 
pensation, is quite in my favor ; " Celui qui a 
*' payé une dette qui était^ de droit, éteinte 
** par La compensation^ ne peut plus, en exer- 
"^ant laccéance dont il n*a point opposé la 
*' compensation, ae prévaloir, an préjudice des 
*' tiers^ des privilèges où hypothèques qui y 
*' étaient attachés, à moina qu'il n'ait eu une 
" juste cause d'ignorer la créance qui devait 
^' compenser sa dette.** 


JUDGMENT. 

It has been veiy much controverted, in 
France, whether the right conferred up<A a 
tenant, by a Iease,i8 one of a real or personal 
nature. The mass of authorities is in favor of 
the latter conclusion, though names of great 


legal logic, to determine whether the right 
of lease falls more properly within the catego* 
ry of real or of personal rights, letvfi follow the 
perhaps more profitable course of looking at 
the actual enactments of the law. 

Now it is positively fixed,by article 1743 of 
the Civil Code^tbat the holder of «n authentic 
lease with a certain date, cannot he ejected by 
I the purchaser of the subjects. The latter must 
take the property under burden of theiease. He 
just steps into the shoes of the seller. The 
law has been illustrated by various decisions 
of the Courts. Thus it has been determined^ 
(Sirey27. 2. 116.) •* Ju'acquereur est tenu 
*' d'exécuter tous les baux authentiques passée 
" par son vendeur, même tel bail qui ne<levait 
'^ commencer que plus ou moins longtemps 
" après l'expiration d'up premier bail, existait 
** et connue,au profit du fermier actuel; la loi 
"romaine £mp/orem a été abrogée par l'Article 
" 1743. " And again " (Sircy. 20.- 1. 327.) 
^' L'acquéreur d'un immeuble qui a eu 
'* connaissance, au moment de la vente, qu'un 
*' hail authentique de cet immeuble existait 
'' encore pour plusieurs années, et que les 
*' arrérages ^en avaient été payés d'avance 
** par le fermier, n'est pas recevable à açti^n- 
<^ ner ce fermier pour le paiement de ces 
''mêmes arrérages, sous prête* le qu'ils ont 
'* dû faire partie de Timmeuble vendu. 11 ne 
*' le peut pas même comme subrogé aux 
^^ créanciers hypothécaires qu'il aurait désis- 
'' téressés. '' The purchaser is in no better 
position than his seller, and is in no worse. Is 
there any reason why the result should be 
different in the present case. The lease is an 
acte authentique, and has also a date ceriàme* 

The tenants were bound, ux^r a condition 
-essentielle, to make certain improveinents^ on 
the subject8,and were entitled to retain one half 
of the expense of those improvements, out of 
the rents payable tgr them to the proprietor. 
The lease was to endure for several years, and 
they were not bound to execute the improve- 
ments by any fixed term, so thf y might ha^e 
made them towards the close of the lease, and 
claimed the corresponding deduction from the 
rents ultimately payable by them in the 
last months of their possession. . About one 
year after the commencement of the lease, 
the propeHy passes, by sale, into the hands 
of third partiea, the present Appellants, 
to whom the lease was. communicated , 
and who consequently could not plead igno- 
rance of its termSj^ or of a clause regarding 


weight, among which that of Troplonq is I meliorations to be made for the benefit of the 
conapicuotts^are to be found on the other side, property. They saw the stipnlations of the 


But after all, to say that a right is real or 
only personal, is merely to give us a name, 
unless, under the name areiacluded the ef- 
fects of the right so deouociated, which may 
enable us todetermine the position of parties, 
in law, when disputes actually arise in Courts 
of Justice. 


contract on its face ; they had n<à reason to 
believe that, at so early a atage of the lease, 
the improvements had been finished and paid 
for, but the reverse ; in the deed of sale they 
admit: '' Tacquerenr déclarant parfaitement 
'' connaître Tobjet de son acquisition, pour 
*< l'avoir vu et visité et en être satisfait.'' The 


improvements were not then completed. It is 
Without then attempting, by a too rigorous ! said that the PlaintiffsjUOW Reapondents^made 
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two attemptfl to recover the amoant from the 
original proprietor of the «abjects and failed. 
Thia appears to be true» but their demands 
broke down on groanda of a formal and tecni- 
cal nature, not for want of juatice or merits 
in their claim. 

It appeara to the Court that the Judgment 
of the learned Magistrate is a aound one, and 
ought to be maintained. Appeal dismissed^ 
with Coats» 


Bail CoDrt« 

Ap?EL Dim JUGEMBNT BE LA CotTR DE 

DisTBiCT, — Partie Civile, -^ Billet a 
Ori>B£,— -Depot de la somme. 

Lot'dqne le stmscripieur tPvn Billet k Ordre 
refise den payer le montant sous le prétexte 
que le porteur du dit Billet ne le possède pas 
de bonne /ot, la Cour peut ordonner le paie" 
ment du Billet et le dépôt de la somme au Greffe 
pour être versée ultérieurement à qui de droit, 

Afpbal FRoii A Judgment or the District 
Court,— Civil Side,— ^Promissory Note,— 
Deposit ov tbb sum, 


When the maker of a Promissory note refit 
sedto p€ty ta the holder, on the alleged y round 
that lit was not a ** bona fide " holder j the 
Court ordered the money to be paid to the Rs' 
ffistrar, leaving thegu^stion of the real proper- 
ty in the note to be thereafter discussed, if ne- 
cessary , by i he persons interested. 

Number of Record : 

HITIÊ, Appellant. 

Versus. 
PICOT, Respondent. 

Before : 
His Honor tbe Chief Jud<»e. 


6. B. CoLW,— of Ceunsal for Appellant. 
U. Hitir, - Appellant's Attomej. 

CM. Campbell^— Of Counsel for Respondeat. 
Yf» FiNNiss^ — Respondent's Attorney. 

iOih September 1862. 

This was an appeal from tbc District Court 
of Fort Louis (CivU Side.) 

The PlainiiiT Pieot s«ed the Defendant 
Bifié, on a pftaiitaory note for S 200,grante(I 
by the latter, dated 6th August 1859, and 
payaUe on let Avgaat 1860. The Plaintiffa 
nana waafiikedup in a handwriting different 
from the body of the note. Tlie defence was 
that the IHaiotiff was not a bona fide holder, 
and an offav of proof of fraud was made. 

Tbb. Covet said : Frima facie, ererj pre* 


uraption ia in fator of the holder of a bill of 
Echange or promiarory note, and an acceptor 
of a bill, or maker of a note, mnat aatii^fy the 
obligation he has nndertahen^by honoring hie 
signature; but, on payment, he ia nndovbtedly 
entitled to a good and valid discharge against 
aU«the world. When allegationa are made^ 
such as are advaneed in rhia case, a relet ant 
defenee ia raised against immediate payment 
to the Plaintiff; tlie Court will pretecr the 
debtor^ by ordering him to pay the amount (aa 
indeed his Counsel has offerird to do) into the 
hand$ of the Registrar» 

The Courts therefore, admita the appeal and 
orders the Defend: ntto pay the amount to 
the Registrar, within two dap, thtt Begi»trar» 
thereafter^ to pay the amount oter to tho 
Plaintiff^ if no legal ate ps are taken, by any 
third party, to make good hia title to the mo» 
ney paid to the Registrar» 

Costs to neither party. 


Sspreiie C#nrt« 


Saisie arrêt,— Demands xn nuu.itA,-« 
Tierce Opposihoit;— C. db P. C. Am 1474^ 
—Reg. db la Cour No. 79* 

La demande en nullité d*une saisie arrêt, 
dont la validité a été proinoncée en chambre^ ne 
doit pas être introduite par voie de simple mo* 
tion mais par tierce opi}osition. 

Attachment, — Demand in nullity,— 
*• Tierce Opîposition/ — C. of C, P. ARt, 
1474, — Rules of Court No. 79. 

A Judgment by the Judge at Chambers, vaK- 
dating on attachment, cannot be set aside in 
Court by a third party on eifnple motion. Be 
should proc ed by way of •« Tierce Oposition " 
and notice with summoue, 

CANOT, Plaintiff. 

versus 
HITIÊ, Defendant. 

• Before : 
His Honoy the Chief Judob ana 
The Honorable N. G. Bestel, 2é. P. /. ' 

J. L. Coi/TN,— Of Counsel for Plaintif; 
B. Ducray, — Plaintiff's Attorney. 
G. B. Colin, — Of Counsel for Defendant,. 
U, HiTiÉ, — Defendant's Attorney. 

17th October 1862. 

Hitié, a^ creditor of Henry Senèqoe, Doe- 
tor of Médecine^ on ^nd May 1862, reco?eredf 
Judgment against him, in the Supreme Courts 
for the ^utn of ^^12.75. 0!n this Judgnbeni 
execution issued^ and oo 25th Jtme 1862, Us- 
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m attached, in the bands of itenry CoUett 
Bury,- Matter of thit Court, " all sums of 
*' money and other property whatever which 
** you now owe or may hereafter owe, on any 
^^ account whêieter, to the said Henry Senè- 
"que." 

On ist July, summons issued for validity of 
ettschftienti against SeDèqae,who left default. 

On 9Ut July^ the attaehment was validated 
hy the Judge at Chambers. 

On 27th August Hitié was called^on a sum- 
mons in Chambersi by Jean Desire Canot» to 
shew cause why the attachment validated, as 
above menttonedi should not be cancelled and 
annuled. 

On 8rd September, the Judge at Chambers, 
on hearing the attorney for Cannot, and Hi- 
t^é personally objecting,ref erred the matter to 
the Court. 

The case having been called in Court. 

O, B. Colin, for Hitié contended : 

I am a creditor, with an attachment duly 
validated and confirmed by this Court. No 
Judgment of the Dourt can be set aside by 
such procedure as that adopted in the present 
instance, taken in Chamber«.There is not even 
an affidavit of facts or alleged facts. I know 
nothing of the debt said to be due to Canot, 
and no explanation has been offered to me. 

J. L. CeLiN for Canot. Senèqùe the debtor 
duly assigned to me this fond, before the 
proceedings,by Hitié at Chambera,took place. 
The money was part of the pi ice due' by Mrs. 
James Currie, the parchaser of an eatate, in 
which Senèoue had a share. My ctmon was 
d«ily intimated to Mr. Currie, so the fund 
lying in the Master's hands was my property 
before the attachment issued. What my case 
was, Hitié k^ew plainly. I served all the 
documents upon him, at Chambers, and this 
gave him full information.The course I follow* 
ed was the usual ene and sanctioned by the 
Schedule to the Chambers Oràinahce, and also 
the practice in England.CBiTTy \ .2. P. 1412* 

Tbx CanBV : The course of procedure here 
followed is not correct. Canbt was no party 
to the proceedings at Chambers, and after 
Judgment validating the attachment had been 
given, he conid not get his remedy, by simple 
motioti. The procedure should have been ac* 
cording ta the summary form allowed by 
^^tierce opponHon" under Article 474 C. C. P. 
and Rule of Court No, 79. The Article runs 
thus. 

Article 474 " Une partie peut former Tier- 
ce Opposition à un Jugement, qui préjudicie à 
"sesdroita, et lors duquel, ni elle ni ceux 
" c^u'elle représente, n'ont été appelés.'' 


Rule 79 : Applications for validity of at« 
tachmcnts, cancellation of inscriptions of 
, mortgages, partition of property, *' requête 
^* civile " and Tierce opposition, and other 
applicationa of a similar natlre, shall be made 
to the Court, summarily, by notice with sum- 
mons, unless the Court or a Judge should 
otherwise order, in any particular case. 

'* This Rule shall not effect divorce cases.'" 

This motion roust, therefore, be refused 
with costs. 


' ■■■^' 


Bail ConH. 


Appel d'un jugement de Cour de Dis- 
trict, —Jugement p4r dkpaut.-^tRbnvoi db 

XA CAUSE DEVANT LB MAGISTRAT — PrOCIsDURB^ 

Lorsqu'un jugement par défaut a étéprenon^ 
ce sans prendre connaissance des. faits dh la 
cause, la Coût peut ordonner, sur l'appel, que 
cette cause sera replaidée de nouveau devant 
la C iur de District J Appelant payant les frais 
de V appel. 

Dans quel délai et en quelle langue doit être 
fait l acte de l appel ? 

Appeal FROM JUDGMENT OF District Ma» 
GisTRATE. — Judgment by default,-^ Remit 

OF THE CA8B BBFORE TBB MaOISTBATB^-^PrO- 
CBDURE. 

Special circumstances in wMeh the merits 
of the case not having been heard, thepoffmÊSèt 
by default was recalled and the case remitted 
to be argued in the Court belowythe Appellant, 
as a preliminary , paying the easts of the Appeal 

Delay within which an appeal must be tahen, 
and in what language ? 

Number of Record : 310 

D'ETIENNE. Appellant. 

versus. 

FROGERAYS, Respondent. 


Before : 
His Honor the Chief JtT]>GE* 

J. L. Colin,— Of Counsel for Appellanii 
E. DuviviBR,— Appellant's Attorney. 
6. B. CoLiN,-*Oi Counsel for Respon4en^ 
C. Laborde,— Respondent's Attorney. 

7ih November 1863. 

This was a suit, inatitated before the Dis** 
trict Magistrate of Grand Port, in which the 
^ Plaintiff claimed payment, from the Defen« 
dant, of the sum of à» 150, being the balance 
of an account, for the measurement of a plot 
of ground belonging to the saidDefendant,now 
Appellant. 
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Oo the day when the case came on in 
Courti the parties appeared. Plaintiff, repre- 
sented by Mr, Sauzier^ on the part of Mr. 
Attorney C. Laborde, Defendant present. * 
Defendant pleads 4iot indebted and states that 
he never had any transaction with the Plain- 
tiff, that he never paid any wonej to the 
Plaintiff on account; that the letter produced 
before the Coart, and signed D^Etienne, was 
written by his deceased wife, relative to some 
Indians to assisti requested by her brother, to 
point opt and open the boundaries ; that the 
plan of Ithe place was never deposed with him, 
that he will write to Mr. Liais Çantin oj^ the 
subjeet. 

Case poitponed for a fortnight, at the re- 
quest of Plaintiff. 

» On 2nd September the case was caHed and 
postponed, at the request of the Plaintiff, to 
the 8tfa Instant. 

The procedure in Court, on the 8th, are 
thus recorded in the Books of the District 
Court: 

*' Judgment for Plaintiff, with costs of suit^ 
by default. Defendant here enters and an* 
Bounces his iatentioQ to appeal from Jud- 
xnent. " 

On the 18th September the Appellant 
addressed a letter to the Magistrate,! n French, 
stating his intention to Appeal to this Court, 
and repealing the grounds of defence as stated 
by bim, in Court, on the occasion when the 
parties appeared. The Recognizance, under 
the-^ppeal, is dated 16 September 1862. 

Q. B. Colin, for Respondent, objeeted to 
competency of the Appeal. By article 61 
Ord. 34 of 1852 : 

** Every person so arpealing, shall, within 
5* five days from the date of the Judgment 
'' exclusively, give notice in writing of such 
'* intended appeal to the District Magistrate ; 
" upon which notice, such Magistrate shall 
^* immediately bind the party, so giving such 
'* notice, by recognizance to Her Majesty, 
*' with sufficient security of equal amount to 
** the sum and costs awarded, and the condi* 
" tioD whereof shall be that such party, giving 
*' such notice of appeal, shall appear, and 
** within a fortnight prosecute such appeal to 
" its conclusion, before the above named 
*'SuprettieCourt,and pay such coats as the said 
'* Court may award on suchappeal. Theparty, 
<* having so been bound by rrcognizance, shall 
*' lodge his appeal in the Registry of the said 
'^ Court, and give to the JKe spoudent notice of 
'* the appeal within five days from the date of 
^* the recognizance." 

The appeal itself was too late on the 13th., 
and so far from the recoguix-mce being ente- 


red immediately it was not subscribed till the 
I6th. These proceedings were all too laite. 

Farther, there was no notice of Appeal in 
English, in which language all pleading* must 
be written, in terms of the Royal Order iu' 
Council of 13th September 1845. 

« 

J. L. CouNfor Appellant. There was no 
delay which can be fatal to the appeal. .Tbe 
day after Judgment was a Saturday, on which 
the Court did not sit ; then came Sunday ; so 
we only lost one day. namely Monday, as we 
gave notice on the following Tuesday. This 
was a sufficient compliance with the Rules of 
the Ordinance. The word ^ immediately '* is 
not to be so strictly interpreted as is argued 
on the other side. {Paniendenvs. TheOneen. 
16th October 1861. Piston Vol. I. Pag3 220 ) 
Besides the Statute orders the Magistrate to 
bind the party appealing immediately. If the 
Magistrate is in âiult we arts not to suffer. As 
to tne language in which the notice of appeal 
was given, to construe the Ordinance of CoUn* 
eel so rigidly, would, in many cases, and in 
this, work positive injustice, which it is the 
duty of every Court to resist. 

G. B. Colin, replied : This is not a ques* 
tion of a single day, as in the case quoted on 
the other side. The Recognizances here were 
not entered into, till 8 days after Judgment 
was pronounced. The words of the Ordinance 
of 1852 are quite explicit, and I venture to 
say that this is the first time its enactments 
have been attempted to be infringed. 

Tfi£ Court. In this case, both parties were 
present or represented before the ' District 
Court, on 19th August 1862, and certain 
procedure towards ascertaining the merits of 
the dispute was gone into. After two adjourn' 
mentt, both at the request of thePlainttfl^ the 
case was brought again before the Magistrate^ 
on the 8th, when Judgment was pronounced 
against the Defendant« by default, as he did 
not appear. He seems, to have immediately 
entered the Court, and instead 'of asking the 
Magistrate to recoil the Judgment just pro* 
nounced, and proceed to hear the case, he sta* 
ted his intention to appeal from the Judgment 
to this Court, and he has followed up that 
course of action. The objections urged against 
the Appeal,iii pointofform.areoeruinlyof a 
formidable nature, and in other oircums^nces 
would probably have been x^onsidered fatale At 
the same time, it would appear that the De« 
fendant, in the personal management of his 
own case, unwittingly committed a mistake, 
in intimating his intention of appeal to this 
Court, instead of asking the Magistrate to 
recall the Judgment by default, and go ou 
with the case, which would probablv have 
been itt once done if the Court had it been so 
moved. The case has never been^hejsrd on the 
merits. The Court therefore, though not with- 
out hesitation, has arrived at the conclusion' 
that the Defendant shall still have an oppor- 
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^UDÎtyof being heard ; but as all the clifficul 
ties have been of his owq creatioD, he must, 
«s a preliminary, pay his opponent's costs., 
«ince the date of the Judgment of 8th. Sep- 
tember last. 

The case is, therefore, remitted to the Court 
below, to recall the Judgment of the 8th. apd 
allow the case to be tried, on condition of the 
Defendant D*£tienne previously paying the 
Plaintiff Frogeray's cost siiice that date. 

AU other questions of costs are reserved and 
the Magistrate to have power to dispose of 
the same, at the close of the case* 


Bail Cenrt, 


BAIXr-^PROPKleTAIRE ET LoCATAIBE,— Br 

7ABATiON| — ÏIes Judicata. 


LtjfÊgemmt obtenu pour le paiement d*vn 
terme du bail rte peut ^ dans un second procès, 
peur la réclamaiion d'un second term^^ servir 
à invoquer l autorité de la chose jugée. 

Ce jugement ne peut servir que comme preuve 
littérale. 

Lease, — Landlord and Tenant, — Repairs, 
— 'Kbs Judicata. 

A judgment, for the rent of one term^ is not 
res judicata for the rent of a subsequent term, 
iut may bt Heed, in the second suit, in the 
way afpr^of, 
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FITZ PATRICK & Wife, Plaintiffs. 

versus 
TALBOT & WIFE, Defendants* 


Before : 
His Honor the Chtef Judob. 

E*Lbclsuo Sr.,— Of Counsel and Attorney 

[for Plaintiffs. 
O. B. Colin, — Of Counsel for Defendants. 
F. BesERT,— Defendants' Attorney. 

6th November 1862. 


On the loth April 1862, the Plaintiffs, pro 
prifttors of the Hâtel Masse, in Port Louis, 
let it to the Defendants, for the period of five 
years« (with power of extension for 2 years 
additional), at the rent of S 850 a month. The 
leas'e, among others, contained the following 
stipulations : 

'* II sera dressé, entre les parties, un état 
" des lieux, qui devront se trouver en bon état 
*' de location quant aux tapisseries, boiseries, 
** fermetures, clefs, peinture, serrures, vitres, 
*i &a., que les preneurs s'obligent à entretenir 


" en bon père de famille, et à rendre an pro^ 
" priétaire, dans un bou état, sauf l'uàure.*' 

A list of the repairs, required by the Defen- 
dant, was m^de out by him, aud entitled : 
" JListe des Réparations à faire à V Hotel Mas» 
*' se, selon la demande de Mr. Talbot. '' 

This paper enanaerated a pfre»t vari» ty of 
repair.<, to be done to the different rooms and 
parts of the Hotel. They were chiefly repairs 
of the nature of *' réparations démena entre' 
tien, " Among others, were cnumerut^d cer- 
tain repairs to * 'cloisons.'' '* et, sur le corps du 
' bâtiment, guelqueîbardeauœ pourris/ïh^ Plaiïh* 
tiflf wrote, at the foot of this document : ** Je 
"m'engage à faire faire de suite les réparations 
*' ci dessus décrites, et qui sont nécessaires k 
'* \ Hotel Masse, rabais je ne m'engage pas à 
** faire f^iredes porte» qui n'existent pas sur 
*' les lieux ; je ne puis pas m'engager non plus 
" à réparer une cuisine, qui doit êtra démolie 
" et rebâtie d'après levons seing privé. Je 
*' consens à réduire les loyers de Y Hotel Masse 
'^ à ^ 200 par mois, tant que dureront les 
** grosses réparations. 


'' Port Louis, 16 Avril 1862. 
(Signed) "Percy È^itz Patrick. 


»» 


In this suit, the Plaintifij asked payment 
of the full rent of «850, fiom 14th May to 
14th June last. The defence, by the teuant, 
was : I am entitled to the deductions from the 
rent, agreed to by the Plaintiffs, as the repairs 
were then going on. 

Leclézïo Senior^ for the Plaintiffs : ^^ e 
saed the Defendauts,ia the District Court, for 
the first month's rent, i. e. from 24th April to 
14th May, under deduction of 886 which wc 
allowed for the days from 14th to 27th April, 
during lùhe repairs when the rent was only 
S200. The defence was there, as I presume it 
^ ill be here, that the repairs were not then 
executed, and so the lower amount of rent was 
all th^t was exigible ; but the Magistrate, 
after taking a proof by witnesses, gave Judg« 
ment in my favor. That must be res judirata 
for the rent of all subsequent months. Sirbt 
1881,1,41. 

Chief Juugb.— »Iwill allow you to put in 
the record of these proceedings, in modum 
probatione, but I can't go further. That Judg* 
ment is not res judicata here ; it plainly wants 
somo of the essential elements of a chose jugée, 
and I cannot, at once, shut the Defendants' 
moHth. Besides, for anything yet disclosed in 
the present case, there may have been some 
important change of circumstances before 
the month's rent now in suit was due.entitliog 
the Defendants to urge compensation or some 
other plea. 

The parties then adduced their witnesses. 
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It wf.8 established, in evideuce, that the 
Plaintiff, in April last, has eiDployed 18 wo/k- 
uif-ii for 5 or 6 days aud certain parts of sonie 
subsequent days, to repair the floors, parti- 
tions and roof of the Hotel, aud to execute a 
variety of small repairs. These workmen exe- 
cuted all the repairs, both great and small 
\vhi(di appeared to them to be necessary, and 
as the defects were pointed out, by the Dé- 
fendant hirnself, who went over the premises, 
with the trademen. 

On the other hand, the Defendant shewed, 
by his witnesses, that soon after the above" 
repairs, the roof of the Hotel, the' a new roof, 
leak<id m several places, chiefly in a verandah, 
but hIso if) 8 bed room ; that, in the month 
of June, one workman considered that 20Û0 
new bardeaux would be n quired to make the 
whole roof conopletely water-tight, but the 
roof was very Urge^ and covered with perhaps 
100,000 shingles. Another witness deposed 
that he had made it quite water-tight, by 
using only about 40 shingles. 

That he had done this, by orders of the 
Defendant, after an iiiterval ot about a month, 
from the close of the first batch of repairs. 

The Court. In the present case, it is not 
neces!.ory to go into questions of what repairs 
of a subject, befall, by the rules of the Civil 
Code, in the absence of a positive stipulation, 
to be executed by the landlord, aud what by 
the tenant. The parties here have entered into 
a special contract for the regulation of their 
rights and interests. 

The only que tioD, for the consideration of 
the Coujt, i» ihix : were the heavy repairs, 
{ grosses réparutions ) in the sense of the 
ugreeraent of parties, completed, before the 
month for which the rent is now demanded ? 

The Court is of opinion that they were. 

All the repairs, under that agreement, were 
finished in some 8 or 10 days, by the body (ft 
woikmen put upon the premises by the land- 
lord, and a deduction allowed out of the first 
mouth's rent. Whether Mr. Pitz Patrick was 
hound Ht law. or not, to repair the leaking 
roof thereafter, is not here in question.^ In 
any view, as proprietor of the subjects, he 
probably acted very wisely in so doing but, in 
the opinion of the Court, he had previously 
and fairly, under the eye of th^ Defendants 
themselves^executed all the repairs, during the 
execution of part of which, (namely : groi$€s 
réparàiious) the rent payable was to undergo 
a diminution. 

Therefore, Judgment for PlaintiflFs, with 
costs. 


Bail Court» 


Appel n'uif Jugement de Magistrat de 
District, — Competence, — Fonctionnaires 
Publics, — Menaces en vue d'extorsion, — 
Art. 102 de l'Ord. No. 35 de 1852,— Art. 
124 et 227 DU Code Pénal Colonial, - Sta- 
tut 7 et 8. G. IV. C. 29. Section 8. 


Appeal from Conviction op District Ma- 
gistrate, — Jurisdiction, — Public Functio- 
naries, — Threats with view to e»tort,— 
ART. 102 or Ohd. No. 35 op 1852, — Arts. 
124 AND 227 of the Colonial Penal Code, — 
Statute 7 and 8 G. IV. C. 29. Section 8. 


Number of Record : 161 


POYENOU ANNAPÂ, Appellant. 

Versus: 
TBE QUEEN, Respondent. 


Before : 
The Honorable N. G. Bestel 2nd. P. J. 

E. Dupont,— Of Counsel for Appellant. 
E. Pastor, — Appellant's Attorney. 
S. J. Douglas,— Of Counsel for Bespon- 

[deut. 
J. BoucHET, — Respondent's Attorney. 

17M November 1862. 


On this Appeal being called for trial, Du- 
pont, of Counsel for the Appellant, urged 
upon the consideration of the Court a preli- 
minary objection to the Conviction appealed 
* from. 

The objection is a plea to the Jurisdiction 
of the District Magistrate, grounded upon 
Art. 102 of the District Magistrate's Ord. 
(Crim. side) whereby it is enacted that ; " No 
*' District Magistrate shall have jurisdiction 
^' iu the following matters, as enumerated aud 
'* defined in the Penal Code of the Colony, 
** namely: No. 3, Embezzlement or Extortion 
^^ committed by public depositaries or f une- 
*' tionaries." Amongst whom, it was coutend- 
ed that the AppelTont, as an Inspector of 
licenses^ was to be ranked, and as such not 
amenable to the Jurisdiction of the District 
Magistrate. 

That an Inspector of Licenses was within 
the category of the public functionaries refer- 
red to, in the above article, is clearly establish- 
ed, it was said, by the definition given by 
Merlin of a public functionary, iu thete 
words : '* Fonctionnaire Public — Ou ap- 
pelle ainsi toot homme qui exerce un«5 fonction 
publique. (Merlin,— /2c/^er/oîVe rfe Jurispru- 
dence.) 

If so, the consequence is absence of juris- 
diction in the District iMagistrate, to adjudi- 
cate upon the Criminal Information filed 
Bfefore him ; the punishment euacted by 
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Article 124 against "auy functionary, or 
'* public officer, convicted of the Crime of 
*' Extortion or Exaction " being réclu- 
sion, which is an infamous punishment) and 
not to be awarded but by the Supreme Court 
on the Crowa Side. 

That tkU Inspector of licenses is a public 
functionary^ within the meaning of Article 102 
of the District Ma^^istrate's law.was denied by 
the Crown Counsel, referring to previous ca- 
ses in this Court. [Ma'épavs, The Queen and. 
Let or d vs Sneville. Piston's Reports. Vol. 1. 
P.131 and Vol. 2. P. 129.)It was further con- 
tended, by the same Counsel, that assuming 
Him to be so, yet the charge directed against 
Appellant, as such Inspector of licenses, befo- 
re the District Magistrate, is not a charge 
of extortion, but one of a mere threat to accuse 
a party of a Certain misdemeanor with the 
view of extorting money from him, < which 
offence is not taken out of the Jurisdiction of 
the District Magistrate. 

JUDGMENT. 

The criminal Information, in this case, 
charges the Appellant Poyenou Annapa, of 
the town of i ort Louis, lately an Inspector of 
licenses, with having, on the 27th April 1862, 
in the District of Black River, in this Island, 
criminally threatened one Tavoust, to accuse 
him, the said Ta vouiit, with having committed 
the misdemeanor in the luforraation charged, 
with the view to eitort from the said" Tavoust 
a certain sum of money. 

Now, even were we to aaaume an Inspector 
of licenses to be a public functionary, in this 
sense, Annapa, the late Inspector of licenses, 
is not charged with having committed the 
offence in his official character, as such Ins- 
pector of licenses. The Information, , after 
describing the party charged as lite an Ins- 
pector of Hcensesydoes not proceed to say that 
the threat complained of had beeu' made by 
Poyenou Annapa,he being, then and there, an 
lospector of licenses. (See form of Indictment 
against a constable for extortion. Akcubold. 
Cfiminal Plead. Page 664. 12th Edition.) 
wherein we read that : "J. S, then, (aud not 
lat€y as in the Criminal information before 
the Court,) being one of the constables, &a., 
&a., did take, and arrest one J. N. &a. &a. 
and whilst the said J. N. so remained in his 
custody, in the said J. S, by color of his said 
office, did extort, &a." 

The qualification of Inspector of licenses is 
nothing, more than an addition, for greater 
certainty, as to the party charged. which might 

have been dispensed with, as a non essential. 

• 

Further, it is to be noticed that extor- 
tion, by public functionaries, is expressly 
taken out of the Jurisdiction of District Ma- 
gistrate. But not so the offence charged in 
the Criminal Information, now before the 
Courts consisting in a threat to accuse. 


Article 124 of our Colonial Penal Code 
provides against extortion or exaction, on the 
part of a functionary or public officer, but is 
perfectly silent as to threats which might be 
ma^le by such functionaries or public officers, 
with the view of exturtion or e&action. 

That a threat is not equivalent to the deed 
14 evident, and becomes still more so, on re- 
ferring to the t xt of Stat. 7 and 8. Geo. 4. 
C. 29 Section 8, quoted in Aiichbold's Crim^ 
Plead. Page 690, (12th Edition.) 

In the form given of an Indictment^ for 
threatening a man of a crime, the words of 
the Statute are these : ^' If any person shall 
accuse or threaten toaccuse*' words not found 
in Aiticle 124, but inserted in Article 227 of 
our Colonial Penal Code, wherely it is enact- 
ed that : *• Whosoever shall falsely accuse, or 
*' threaten to accuse, with the view to extort 
*' money. &c., shall b- punished by hard labor, 
*' réclusion or imprisonment." \Vithout any 
distinction as to tha rank, degree or office of 
the person uttering the threat. 

The only remedy, against the offence char- 
ged agaiu^^t the Aj)pellant, is to be found only 
in Article 227 of the Penal Code. There 
being no other legal provision against the 
offence comphined of, when committed by a 
public functionary or officer, it was absolutely 
requisite to lay aside the official character of 
the individual, alleged to have committed the 
misdemeauor complained of, in order that 
the offence, of which he is said to have rende- 
red himself guilty, should not be and remain 
unpunished. 

Further, imprisonment being one of the 
punishn^ents left to the discretion of the Court 
by Article 227 of the Colonial Penal Code,, 
aud the District Magistrate having power to 
award such imprisonment, I find myself com- 
pelled, for the reasous above setforth, to over- 
rule the plea or objection to the jurisdiction of 
the Court below, aud I order that the case be 
proceeded with on the merits. 


Bail foHrt. 


Appel d'cx Jugement de Magistrat db 
District, — Le Record doit knoncer que les 
Indiens interrogés comme témoins sont 
mahometans ou hindou. 


Appeal from District Magistrate, — Re- 
cord SHOULD state WHETHER INDIANS EXA- 
mined as witnesses, are mah0medan3 or 
Hindoos. 
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AGA MAMODE & ANOH, Appellants. 

vermis, 
lîSSAC & ANOR, Respondents. 
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Before : 
The Honorable N. G. Bestel 2d P. J. 


G.,B. Colin, — of Counsel for Appellants 
A. J. Colin, — Appellants' Attorney 
*J. BouiLLARD, — of Counsel for Respondents 
-J. PiGNÉGUY, — Bespondents' Attorney 

nth October 1862. 


On the trial of this cause, by the Senior 
District Magistrate of Port Louis, Judgment 
was given, on the 16th day of May last, ad- 
judging: ''that the then Plaintiffs" (an<J now 
Respondents,) " do recover against the Defen- 
•' danta " (and now Appellants) '* the sum of 
'' ^240.or £48, for their debt^and the sum of 
" £7, 17, 3 for costs of suit, &a. '' 

The then defendants, feeling themselves 
Aggrieved by the above Decision, have lodged 
the present Appeal. 

Many are the grounds urged in support of 
their Appeal. But the informal state of the 
proceedings below will relieve the Cuurt from 
the necessity of going into the merits or 
demerits of those reasons* 

JUDGMENT. 

The general rule, in Civil and Criminal 

matters» is that every witness, before giving 

; evidence in a Court of law, shiU be sworn. 

^ However, out of tender regard for the scruples 

.^ for certain classes of men^ sueh as Quakers, 

,^ Separatists and Moravians ; the law of En- 

\ gland has substituted an affirmation in lieu of 

I the oath required by law. 

The same privilege or exception has been 
introduced in favor of Hindoos and M ahome. 
dans, in our Colonial law, by Ordinance No. 
l6 of 1856 entitled : *' An Ordinance to au- 
thoiize the substitution oC affirmations by Hin«> 
doos and Mahometans in lieu of oaths." 


The preamble of the Ordinance assigned as 
the reason for this departure from the usual 
rule : 'Hhe inconvenience that had ari«(en from 
" the difficulty of administering oaths to per- 
'' sons of the Hindoo and Mahomedan per^ 
'' suasion in the manner prescribed by the 
*' customs of their several creeds and coun- 
''tries ;'* and^ in the Ist Article of the Ordt* 
DaBCe,it is enacted thatj ''instead of any oath 
*' now authorized or required by law, every 
" person of the Hindoo or Mahomedan per* 
" saasion,within this Island and its dependen- 
** ciesj shall make affirmation/' 


I 


This law is clearly an exceptional law, and 
in order that an Indian witness should be per- 
mitted^ whether on the Civil or Criminal side 
of the Court, to make an affirmation instead 
of taking an oath, he must be broxight within 
the exception. This should be apparent, not 
only to the Judge who tries the case, but to 


all parties interested, as well as to the appeU 
late jurisdiction, on recourse beiog had to the 
exercise of its powers. (Ranglall vs. the Queen. 
Piston's Reports Vol. L Page 23.) 

If those premises are true, it is clear that 
the affidavits affirmed before Mr. Magistrate 
Esnouf, as well av the depositions made under 
affirmation before the Senior District Magis- 
trate', are defective, nothing appearing on the 
face of the affidavits or depositions to shew 
whether or not the several Indians witnesses, 
heard on their affirmation, were Hindoos or 
Mahomedans. * 

Unless Hindoos or Mahomedans, the indian 
witnesses heard in the cause ought to have 
been sworn, in order that their statements 
should4)e evidence. Hence the necessity for 
the Court above that the proceedings in the 
District Courts should carefully notice and 
state the creed of the witness heard on hit 
affirmation. 

In the absence of such notico,in the present 
proceeding,it is impossible for the Court to say 
how far the statements of the several witnesses 
are evidence or not, and to come to a sound 
decision on the respective rights of parties. 
That neither should suffer from the informali- 
ty pointed out^ the Court remits this cause 
for a new triaL 

Each party to pay its own costs on appeal. 
Costs incurred below reserved. 


Bail CoMt» 


Affei. d'un jugement de Magistrat de 
District, — Vol. — Abus de confiance — Art. 
309 C. P. Colonial. 

Le mot ( ** embezzlement *' ) est le terme 
propre pour qualifier ^ dans une plainte au Cri* 
minelfle vol commis avec abus de confiance* 

• Affeal from conviction of District Ma 
oistrate, — Larcenv, — EmbezzlbmknTj •— 
Art 809 C. P. ( olonial. 

The word ( " embezzlement ") isa proper 
term for expressing a th^by aperson in apo» 
sition of confidence, 

GOÔNDASAMY, Appellant 

versus. 
THE QUEEN Beapondent 


f 


Before : 
His Honor the Chief JuDfiE. 

O.M,MoNCAMF,-*Of Connsel for ApfMllant 
T. Herchenroder, — Appellant's Attorney. 
S. J.Douglas,— Of Counsel for Respondeat 
J. BoucBBT,— Keapondent'a Attorney* 
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léth November }S62. 

This was an Appeal from a Conviction of 
the Junior Distrit^t Magistrate of Port Louis. 
The parties were accused of efiibezzling a 
quautitv o2 tobacco^ delivered to them, by the 
person in whose employment they weie, to be 
made into cigars. The case being established 
in evidence, to the satisfaction of the Magis- 
trate, the accused were convicted and senten- 
ced, under Article 309, Sec. 2nd, of the Penal 
Code, to three months' imprisonment and 
payment of 17s. of coats. 

Against tfie Sentence the present Appeal 
was entered. 

Martin ^ONCAMF for the Appellants : 

1.— I contend that the evidence was alto^ 
gether defective^ 

2.— The matter charged was properly the 
«iibject of a Civil demand, for reparation, not 
of a Criminal complaint, for punishment ; 
embezzlement entitles the person who has lost 
his property to compensation. 

Court. — As to the appreciation, by the Dis- 
trict Court,of the evidence, we never interfere 
with the Magistrate's opinion, unless the case 
is one in which Justice was plainly mis- 
carried. The evidence here was abundant. 
As to the 2nâ point, the word ''embezzle" 
is not used in the Penal Code, but it is 
perhaps the best term that can be employed 
for the words of the Code^ treating of vois, 
(larceny) when the following words occur : 
(Article 309) *' Si le voleur est un dpjnestique 
" ou un homme à gages, &a.j ou si c'est un 
"ouvrier, compagnon, ou apprenti, dans la 
" maison, l'atelier ou le magasin de son Mai* 
*' tre, ou un individu travaillant habituelle- 
'' meut dans l'habitation oiî il aura volé &a.'' 
Embezzlement is the theft, or larceny, by per- 
sons in a position of confidence, sucb^as those 
abo^ enumerated. 

Appeal dismissed with costs. 


Bail Court. 


Courtier JURE,— Balance pb compte cou- 
rant, — Avances d'entrecoupé. 


Le Courtier qui fait des avances dCentre 
covpe, au nom et pour le compte d'un tiers, 
" qu'il fera connaître quand besoin sera, '* peut 
réclamer, en son nom personnel^ la balance de 
compte qui lui reste due par suHe des dites 
avances. 

Sworn Broker,— Balance op account, — 
Advances made during the entrecoupe. 


Sworn Broker could sue in his oton name, 
an alleged balance, said to be due on an ac- 
count of money advanced to a planter during 
the entie coupe. 

Number of Record: 300 

COUVE. Plaintiff 

versus, ' 

PIGEOT, Defendant. 

Before: 
His Honor the Chief Judoc. 


G. B. Colin, — of Counsel for PISintiff. ' 
W. FiNNiss, — PlaiutifFs Attorney. 
E. Pellereau,— of Counsel for Defendant 
E. Laurent, — Defendant's Attorney. 


80/A. September 1862. 

This was a suit, arising out of a very com* 
mon contract in Mauritius,namely: an engage* 
ment by a Sworn Broker, (Couve) to supply 
money to a Planter, (Pigeot. ) during the 
entre coupe ; the latter undertaking to consign 
his sugars to the former for sale, the Broker 
to account to the Planter for the proceeds, 
after deduction of the usual commission for 
his pains and trouble. 

In the present agreemcmt, tlie Broker stated 
himself to be " agissant au .notn et pour le 
compte d'un tiers, qu'il fera connaître quand 
besoin sera. On balancing accounts,the Broker, 
the Plaintiff, raised suit against the Planter, 
thç Defendant, for the sum of <S250, as the 
amount to which he stated, that he voluntarily 
reduced his claim,the sum of S161.89 appear* 
ing, as he alleged, in the account, as due to 
him, upon the transaction, for advances, com- 
mission and brokerage. 

The Defendant denied the Plaintiff's capa- 
city to sue in his own name, as he was acting 
for another and had undertaken to disclose 
the name of his employer when called upon. 

The learned Judge belcw gave effect to this 
plea, and pronounced Judgment in favor of 
the Defendant, with cost?. 

n, ' JUDGMENT. 

The Court does not take the same view of 
tkis ca3e, as the Judge below. Every thing has» 
hitherto, gone on, under this contract^ in the 
name solely of Couve and Pigeot. The latter 
has accepted all the advances, without chal« 
lenge or injury, i. e, he has taken all the 
advantage he can of the agreement, but when 
he is called on to pay the alleged balance^ be, 
•for the first time, turns round and alleges that 
Couve, in his own name, cannot act under the 
contract, and is not entitled to deinand that 
balance, having engaged to disclose his prin- 
cipal when called upon. 


Circumstances in which it was held that a \ The position of a Sworn Broker is, in some 
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respect»; a peculiar one. His relations with 
his constituents are frequently of a highly 
confidential nature, indeed^ by the law of this 
Colony, he is severely punishable, incertain 
cases; if he divulge his employer's name. * 

In the present case the only undertaking 
-fva9 to make known the name of the third 
party quand besoin sera ; when that becomes 
necessary, not, as the Respondent argues^ 
when he choses to call upon Couve to do so. 
No facts have been disclosed hereto satisfy 
the Court that there is an^ necessity or even 
expediency, for such a statement. There is no 
reason to doubt that Couve's discharge will be 
perfectly sufficient. The balance sued for may 
turn out to be the mere remuneration due to 
Couve himselfjfor his services^ which is a debt 
due to him personaliy.Buteven wasthebalance 
truly a general one, the Court is of opinion 
that no relevant statement has been advanced, 
in the present case^ to support the Judgment 
of the District Magistrate, and that it is an 
unnecessary straining of the salutary general 
principle that a party cannot sue by associa- 
tion to say that it must be rigidly enforced in 
the circumstances occuring here. 

The Judgment pronounced is therefore 
recalled, and the casé is remitted to the Court 
below, to be proceeded with in accordance 
^ith the above decision. Coats, in the meanti- 
me, reserved. The District Magistrate, on, 
deciding the merits, to have power to dispose 
of all questions of costs. 


Bail CoDrt. 


Jurisdiction du Magistrat de District, 
— Execution du Jugement d'une Cour de 
District dans un autre Dktrict, — Frais. 

Juri?dicticn of District Magistrate,— 
Execution of a Judgment of District Court 
IN another District,- Costs. 


Number of Record : 297 


KNOWLES, Appellant. 

Versus» 

BOVQUILLARD & Ora., Eespondents. 

Before : 
The Honorable N. G. Bestel 2nd P. J. 


J. L. Colin,— Of Counsel for Appellant. 
J. Geo. Teswkr, — Appellant's Attorney. 
E. Pellereau,— Of Counsel for Respondents. 
U. HiTiB,— Respondents' Attorney. 

17th October 1862. 


In this case, parties are agreed^ as to the 
want of Jurisdiction, on the part of the Ma- 
gistrate, to adjudicate on the matter at issqe, 
and the only question is that of costs. 


On the part of Bouquillard, it was contend- 
ed that the Respondent ought to bear the 
costs made in the Court below, that it was his 
attachment in the hands of the Usher, who 
executed the warrant obtained by Bouquillard, 
which had led -to the incurriog of the costs 
now complained of. 

On the side of Knowles, it was said that the 
attachment laid by him was necessary to 
prevent the monies, in the hands of the Usher, 
from being paid over to Bouquillard, to hi» 
prejudice ; and that the subsequent summons, 
to the attaching and ei^ecution creditors, were 
not the act and deed of Appellant. 

JUDGMENT. 

On referring to Article 43 of the District 
Ordinance,(Civil Side ) it appears to me that 
the procedure followed by the District Clerk 
of Plains Wilhems was, to say the least, alto- 
gether useless. 

The Article, rfter having provided for the 
execution of Judgment of one Court in a fo- 
reign Jurisdiction, says: *' The last mentioned 
" Usher, (that is, of the foreign Court,) shall 
•* retnrn, to the Clerk of his Court, what he 
'' shall have done in the execution of such 
'* process, and the said Clerk shall pay over, 
" to the ' Clerk of the Court from which the 
** original warrnnt shall have originally issued, 
<< all monies received in pursuance of the said 
" warrant, retaining the fees for the execution 
" of the process. " &a. 

On the Interpleader being heard, the Res- 
pondent, on the ground of his being no party 
to that '^ instance,*' claimed the proceeds of 
the sale, as seizing Creditor, whilst the Ap- 
pellant clearly denied the jurisdiction,acknow- 
ledged by Bouquillard, by his motion for a 
distribution, under Article 656 of the Code of 
Civil Procedure. 

However this was denied, and the Magis- 
trate rejected the attachment of Appellant, 
thus deciding a point which, the Respondent 
now admits, was Without the Magistrate's 
jurisdiction. 

'# He should have pleaded^to the jurisdiction 
in order to save the costs incurred. 

X 

Judgment is therefore quashed^ with costs 
against Respondent. 

■I I I — ^n— 

Supreme Coort. 

Saisie illégale de eums,— Warrant ir- 
régulier,— domhaqbs, — 0»p. no. 26 dr 
185S bt 8 DE 1861. 

Illegal sbizurr op Rum, — Irregular 
Warrani:, — Damages,— Ord. No, 26 or 1853 

AND 3 OF 1861. « 
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Number of Rec9hd : 346 1 > 

DUVAL. Plaintifi. 

STOCK & ANOU," Defendants. 


Before: 
Hia Honor the Cdief Judge. 


J. L. Colin,— of Counsel for PlaintifiF, 
C. Labordb,— Plaintiff s Attompy. 
S. J. Douglas,- of Counsel for Defendants. 
J. BoucHiT,— Défendants* Attorney. 

\Uh November 1862. 


The Plaintiff, a shopkeeper at Flacq, 
demanded S 500, by way of damages, from the 
Defendants, who are Superintendents of 
distilleries, for haying, on the 2l8t April last, 
carried off from his premises, a cask of rum of 
22 i degrees strenght, and 9 dozen of the same 
liquor in bottles. 

From the evidence, it appeared that the 
Refendants had tiiken away the rum from the 
Plaintiff 8 shop, on the day in question, as 
having been illegally removed, not withstand- 
ing the remontrance of the Plaintiff, and the 
exhibition of various permits. One witness 
deposed that the Defendant Stock stated, at 
the time, that the rum felt warm to the touch, 
while a person,asked by Stock to feel it, found 
it of the ordinary temperature. The Plaintiff s 
business was interrupted for a time, by the 
seizure. 

A complaint against the Plaintiff, for havlng 
the rum unlawfully in his shop, was subse 
quently brought by Stock, before the District 
Magistrate, who acquitted the Plaintiff of the 
charge, but ordered him to pay the costs. The 
Magistrate declined to' give any judgment on 
the point of the confiscation of the rum, ad- 
vising the Plaintiff to apply to the Govern- 
ment. 

The Plaintiff appealed to this Court, bat, 
apparently, as it was doubtful if any thing 
could be brought up by appeal, he abandoned 
that course of procedure, and his appeal was 
dismissed with Costs. 

From certain documents produced, it would 
appear that the Government were of opinion 
that the rum was legally confiscated to the 
Crown ; but an offer was made to restore it 
to the Plaintiff, on condition that he should 
previously pay the costs of appeal, and abandon 
all rights of action indapaages. 

This, the Plaintiff declined to do, and raised 
the present claim for reparation, 

J. L. Colin, for Plaintiff: The Defendants, 
when they came on my premises, had a war« 
rant to take only r*im *' liable to seizure '' or 
''found in the premises contrary to law." 
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There was none, jsnch in the shop. This we 
proved before the Magistrate. His Judguient 
in our favor was a Judgment in rem^Cook vs* 
IholL 5 Term Reports, Page 254. Phillu» s 
Evidence, 2. 533); and is quite final and con- 
clusive. The Défendantes acted altogether uu- 
warrantedly. The proper permits were shewn 
to them, biit they insisted on taking the rum ; 
they stoppe* the business of the shop for the 
day. We have lost our rum, as we declined to 
be bribed by the Government into an aban- 
donment of our rights, and we have been 
subjected in costs, loss of time, &c., and we 
are justly entitled to damages. 

Douglas, for tbe Defendants. The actings 
of the Defendants were bona fide, under a 
regular Warrant, and the Plaintiff has himself 
to b'ame, for all that took place. The Ordi- 
nance No. 26 of 1853 (Sections 48 and 55) 
covers all that the Defendants did. If rum 
seized under the act is not reclaimed in 10 
days, by the Utter section, it is forfeited to 
the Crown. As the Defendants acted legally, 
in the discharge of their public duties, they 
are not liable to pay any damages. 

The Couet. By Ordinance No. 3]of 1861, 
reversing the ordinary rules of law, a person 
accused of contravening the Revenue laws of 
the Colony is presumed to be guilty, and is 
bound to prove his innocence. In the present 
case, accordingly, the Plaintiff, when accused 
of infringing these laws, in the matter in 
question, was not only not proved guilty, but 
established his innocence of the charge. Ne- 
vertheless, without any reason, either assigned 
or apparent, he was not found entitled to his 
costs in tbe Court of the District Magistrate, 
but costs were given against him, and the 
Magistrate did not order the restoration of 
the rum which belonged to hiin. 

It is said that the Plaintiff has himself to 
, blame for the loss of the rum, as it was con- 
fiisoâted to the Government not being claimed 
by the Plaintiff within 10 days, and Sec. 48 of 
Ordinance No, 26 of 1858 is relied on, in 
support of this propo-ition. In the opinion of 
the Court the law referred to has no applica- 
tion whatever in the circumstances of tho 
present case. 

Let ua now look at the position of the De* 
fendants, as called in this suit, to indemnify 
the Plaintiff. The Judgment of acquittal, by 
the Magistrate, in favor of the Plaintiff, is, 
necessarily, a -very important step in the 
claim of damages. Lord Denyon in the case 
quoted from the Bar, said that : " he concci- 
'* ved that the Judgment of acquittal, in the 
•' Exchequer, which wat given in evidence, 
'* being a Judgment in rem^ was conclusive as 
^* to the question of the illegality of the séi- 
•• zure, and precluded all reasoning upon the 
" construction of the permit. And however 
" he might doubt whether that Court bad put 
'' a true construction upon the effect of the 
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" instrument in respect to the time of its 
'^ operation» yet he could not help thinking 
'* that the Judgment of acquittal was conclu- 
'' sive as to the illegality of the seizure, which 
'' was the subject of thepresent action.'* 

The acquittal by the Magistrate, is thus 
plainly very material for the Plaintiff's case, 
but the Court is not prepared to say^hat, in all 
circumstances, such a Judgment would abso- 
lutely sustain a demand in damages. It might 
be thati altough the accused was able, ultima- 
]y, to justify himself before the Magistrate, 
there might have existed a case of suspicion 
such as to have fully wairanted the Officers 
of the Revenue in all they had done. But 
very little, either by way of justification or 
extenuation, has been proved by the Defen- 
dants. The.y have called no witnesses, and 
they have put in no document, excepting a 
** Search Warrant, " by the Junior District 
Magistrate of Fort Louis, dated 2ist March 
last, and granted in their own oaths that they 
had cause to suspect, that illicitly removed 
urn was in the Plaintiff's premises. 

The Warrant is, ex facie, full of irregula- 
rities. At the top it is entitled '* Search War- 
rant under Ordinance No. 27 of 1853, and 
No.Sof 1861''the Ordinances referred to in the 
body of the Warrant ara No. 26 of 1853 and 
No. 8 of 1861, while farther on, the Magistrate 
states that the acts, in granting the Warrant, 
under Article 7 of Ordinance No, 8 of 186!L 
The application for the Warrant is at the 
instance of both thepresent Defendants, yet 
the document, almost throughout, is made to 
run in the singular number, and it is said the 
Defendant hath made oath, that he hath come 
to inspect, &c. ; fifty- one words are said to be 
** struck out from the Warrant as null," when, 
in point of fact, 54 are deleted. Other irregu- 
larities might easily be pointed out on. the 
face of this writing. 

But assuming that this warrant were not 
exposed to any objection, in point of form or 
substance, it is merely an authority to search 
the Plaintiffs' premises, and to seize all goods 
and commodities " liable to seizure and for- 
feiture." Now no such goods were found. It 
may be assumed that, at the outset, the 
Defendants had information ( in many cases, 
such information is not of the - most reliable 
nature ) leading them to suspect that some- 
thing was wrong, and they may have been 
perfectly justified in searching the premises* 
but carrying off the rum in the circumstaaces^ 
was a very different thing ; when the Defen- 
dants found that their suspicions, were not 
supported by evidence, they should have 
stopped short, and not having done so, but 
having followed yp the proceedingSf they 
acted at their own peril and must take the 
consequences. 

The usual statutory notices, required by 
law, before raising such a demand in damages 


against Officers of tile Revenue, have been 
duly given by the Plaintiff, but no tender or 
offer of indemnification of any sort has been 
made. 

The value of the rum may be taken at 
£32, 49h. On the interruption of the Plaintiff's 
business and loss of time, it is thought that 
the sum of £20 will be a reasonableAompen- 
s§tion. Therefore Judgment is given for the 
sum of £ 52, 4sh against Defendants, jointly 
audseverally, with costs^of suit.Caption of the 
body limited to three years. 


Bail CoDrt, 


Appel d'un Jugememt de Magistrat de 
District, — Partie Correctionnelle, — 
Vol, — Recel, — Détention d'objets volés, - 
Art 40 DU Code Pénal Colonial,— Ord No. 
35 DE 1852. 

Le prévenu, ayant été irouvé,quelques heures 
après un vol, avec les oljêts volés en sa posses- 
sion, a été traduit devant la Cour de District, 
en vertu de lArt, 4f) du^C» P. C. {Recel,) et 
son identité ayant été constatée malgré ses déné -^ 
gâtions, le Magistrat l'a condamné selon le vœu 
de la loi. 

Ce jugement a été maintenu par la Cour Su- 
prême ; le prisonnier n'ayant pu justifier, d'une 
manière satisfaisante, 4a possession des objets 
volés. 

« 
Appeal from Tudgfment of District ma» 
GisTRATE, — Criminal Side,— Larceny, — 
" Recel,*'— Detention of stolen goods,— 
Art. 40 of ^ Colonial Penal Code, — Ord. 
No. 85 OF 1852. 

Where a person was found, a few hours 
after a Larceny, in possession of the stolenpro' 
Jierty, and defendçd himself, when charged 
under Art. 40 of the Penal Code, by denying 
that M was the person, the Magistrate^ having 
found the identity proved, and convicted the 
prisoner, the Court held that the Conviction 
was right, prisoner never having given any 
satisfactory excuse or justification ofthepos* 
session. 
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ARTHUR, Appellant. 
versus. 
THE QUEEN, Respondent. 

Before : 
His Honor the Chief Judge. 

G. B. Colin, — of Counsel for Appellant. 
F. Mallet, — Appellant's Attorney. 
J. Rouillard,— of Counsel for Respondent* 
J. BoucHET, — Respondent's Attorney. 
léth November 1862* 
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Thia was an Appeal from the Court of the 
Jnnior District Magistrate of Fort Loais^ 
sitting OQ the Criminal side. 

Faul^ a domestic «ervant, was charged with 
the larceny of a gold watch, and 3 bank notes 
of £ 1 eachj on the twenty fourth September 
]ast, and Arthur was charged with being 
found in the tUegal possession of the said 
watch, on the same day» and refusing to give 
any satisfactory account for the said illegal 
possession. Both parties were convicted before 
the Magistrate and sentenced to three months^ 
imprisonment^and to pay jointly £1 — Is — .Od, 
of costs, or remain in Jail three additional 
days. 

Arti|ur appealed. 

G.B. Colin, for Appellant: There was a 
complete misapplication of the law here. Article 
40 of the Penal Code of the Colony says : 

" Those who,knowing1y, shall have received, 
" in whole or in part, or who, without suffi- 
^* cient excuse or justification, shall have been 
'* found to have.in their possession, articles 
^' carried ^off, abstracted, or obtained by 
" means of a crime or misdemeanor, shall be 
'' held and punished as accomplices in such 
" crime or misdemeanor.' '' 

The law divides itself into two branches : 
(1.) — Becivingor possessing. (2.) — Knowing- 
ly, or without sufficient excuse or justification. 
There was no proof whatever on the second 
head. So the case was not within the law and 
the proceedings are null and void. 

J. RouiLLARD. There was ample evidence, 
not only to go to the Jury, but to support the 
conviction. 

The Court. The only point in the evidence, 
admitting of any dispute, was the identity of 
, Arthur,aa the person, on the day of the theft, 
who presented himself at the shop of Mr. Mo- 
rillon, with a watch having the marks of the 
watch stolen. The accused denied that he was 
the person,but theM.agistrate held the evidence 
of identity as quite complete. It is plain that 
the case is within the law. It is proved that 
Arthur was in possession of the stolen property 
a few hours after the theft, and he neither then 
nor subsequently gave any sufficient excuse or 
justification. 

The Appeal must be dismissed, with coats. 


Contract of hiring labour and Services, 
—Salary, — Oral proof,—*' Quantum Me- 
RUiT," — Insufficient proof,— C. C. Arts. 
1779 & 1341. 


Sopreme Conrt. 

Louage d*ouvrag£,-— Salaire, — Preuve 

TESTTMONIALE, «- '"QUANTUM MbRUIT, " — 

Preuve Insuffisante^ — C. C. Arts 1779 &. 
1341. 
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BUCKMULLER. Plaintiff. 

Versus, 

MAUREL, Defendant. 


Before : 
His Honor the Chief Judge and 
The Honorable N. G. Bestel 2nd P. J. 

C. M, Campbell, — of Counsel for Plaintiff. 

F. Mallet, — ilitintifi's Attorney. 

G. B CoLiN, — of Counsel for Defendant. 
P. E. DE CuAZAL, — Defendant's Attorney. 


31s^. October 1862. 

Vide Supràf Page 125. 

The demand of the Plaintiff was thus stated 
in the Plaint. 

" Alexandre BuckmuUer^a merchant's clerk. 
'' complains against L. A. Maurei, of Pump 
*^ street, Port Louis, merchant and general 
" dealer, for that whereas the said Defendant 
^* is indebted to the said Plaintiff in the sum 
*' of S 660, being the amount of an account 
'' for eleven months' salary, due to Plaintif 
'< by Defendant, as clerk in the employ of the 
'' said Defendant, for his trade, at the rate oi 
" sixty Dollars per month, reckoning from 1st 
" April 1861 to 1st March 1862, and' still 
^' due and unpaid. " 

The Plaintiff farther asked ioterest on the 
said sum and the costs of suit. 

The evidence produced by the Plaintiff, in 
support of his demand, was of a very meagre 
description. One witness said that, in 1861, 
he had seen the Plaintiff, in the yard of the 
Defendant superintending some Malabars: 
weighing flour, but that he (the witness) knew 
nothing more of the relations of parties. Â 
second witness deposed that he knew the 
Plaintiff, that he saw him going about the 
Defendant's premises as if in his employment, 
that,in a conversation with the Defendant, the 
witness remarked that the Plaintiff's services 
might be worth S 40, when the Defendant 
answered : " he is worth more J give him ^60 
per mouth, and his lodgings." The only other 
witness for the Plaintiff wa», in the course of 
the year 1861,for one month,in the service of 
the Defendant, and saw the Plaintiff in the 
employment of the Defendant, but the witness 
knew nothing of the arrangement between the 
Plaintiff and Defendant. 

At the close of the Plaintiff's case^ 

G. B. CoLiN^ for the Defendant» submitted 
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that there was do case to go to the Court or 
^ury, that the proof of the employment, as well 
as of the special contract libelled, had alto- 
gether failed. That there was no case of gzmn- 
h/m mpruii raised in the claim, and Barellier 
rs.Jollivet ^26th October 1860,decided by this 
Court, was referred to. 

The Court : Although the evidence is very 
narrow, we do not order the Plaintiff to be at 
once called to be nonsuited and the Defendant 
will require to go into his case. Proof closed 
aud Counsel heard. 

Thk Court. We are clearly of opinion 
that the Defendant's evidence is conclusive in 
his favor. He has established that the Plain- 
titf himself admitted that the Defendant had 
been a kind aud c jnsiderate friend to him,that 
in ajetter,written by the Defendant to Plain- 
tiff, dated in the beginning of April 1861, it 
was stated : 

'• Au seul titre d'employé chez moi, je vous 
" alloue, pour gages, la moitié sur tous les 
*' bénéfices nets que donnera la Boulangerie^ 
*' c'est à dire la moitié des bénéfices nets sur 
'' tout ce qui sera cuit dans mes fours, soit 
'' eu biscuit8,eii pains etc. etc.*' 

It was proved that, although the acceptance 
of this writing, duly sub8cribeâ,by the Defen* 
dant, had not been formally made by the 
Plaintiff, in writijig, it was acted upon by 
both parties, and shewn by the Plaintiff to 
sev^eral of the* witnesses as the basis of his 
a^eenient with the Defendant. It was esta- 
blished that no profits were realized| under 
the management of the Plaintiff, but a very 
serious loss ; that be never, previous to the 
raising of the action, made any demand for 
tlie now alleged S 60 per month of salary, but 
that his understanding of the position of par- 
ties as evinced,both by his general conduct and 
his letters, was entirely opposed to the exis- 
tence of such any special contract or of any 
ri^ht to made demands on the Defendant for 
pecuniary remuneration. 

In this situation of matters, supposing the 
present Plaint had disclosed a demand of the 
nature of a Quantum mert/it,fof which there is 
no trace) the Plaintiff could not have succeed- 
ed. Judgment for Defendant with costs. 


Suprême (^art* 

Droit d^bxregistrement, — Contrainte, 

dl^lai entre lk jugement et lintroduc- 

TION DE L INSTANCE, PRESCRIPTION, — DbOIT 

PROJORTIONNEL SUR LES MUTATIONS PAR CON- 
TRATS SECRETS. 

Rkoistration, — •* Contrainte",— DELAYS 

BF.TWEEN ISSUING C¥ CLAIM AND JUDGMENT, 

— Limitation, — Registration dues on 

TRANSFERS EY PRIVATE DEEDS. 


Number of Record : 7790. 

FINNISS,— Receiver of Registration Dues. 

Plaintiff. 
Versus, 

CHA.UVOT & Wife, —Defendants. 

Before : 

His Honor the Chief Judge and 

The Honorable N. G. Bestel 2nd P. J. 


J. BoucHET, — Plaintiff's Attorney, 
V. Laval, — Defendants* Attorney. 

6th November 1862. 

On the 7th November 1861, the Plaintiff', 
in his capacity of Receiver of Registration 
dues, issued against Pierre Chauvot and Jose- 
phine Legoff, his wife» Pierre Aviragnet the 
elder and Louise Chauvot,his wife,and Eugène 
Esnouf aud Louise Joséphine Ernestine Chu- 
pein, his VFife,'a "contrainte" for the recovery 
of the sum of JÊ57— lOs., due by them for the 
Registration dues of the instruments in the 
said "contrainte*' setforth. 

The above "contrainte *' was rendered execu- 
tory by the Judge, then at Chambers, Sir J.E. 
RémonOjOQ the 25th November 1861. 

Another "contrainte'', bearing the same date 
aa above, was issued' by the Plainti ff, in the 
same official capacity as above, against the said 
Pierre Chauvot and Josephine Legoff,his wife, 
for the recovery of the sum of £307— 10s., 
due by them for the Registration dues of the 
instruments in the said **coutrainte" set forth. 
The 2nd ''contrainte" was rendered executory 
on the same day as the preceeding one, and 
by the same Judge. 

An opposition was made, in the name of 
Pierre Chauvot and wife, by their Attorney in 
this Island, Henri Chauvot^ against the two 
exequaturs grantedt 

The grounds of opposition were, in the two 
"Contraintes :'' 

lo. The want of Judgment within the time 
limited by law, 

2o. Prescription of two years as to certain 
dues claimed by the Receiver of Registration 
dues. 

3o. The illegality of certain other dues 
claimed by the same officer. 

The several grounds of opposition have been 
Btrongly resisted by the Receiver. 

The "Ministère Public '* in his oral con- 
elusions in Courts moved the opposition of the 
Defendants Chauvot and wife be set aside. 
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JUDGMENT. 

In support of its rejection of the Ist ground 
of opposition, the Court cannot do better than 
quotingthe words of DALLOz.inhis ''Repertoire 
de Législation &a. *' Vol. 22. Enregistrement 
No. 5776. Page 685, in which words we fully 
concur, as a sound exposition of our Colonial 
Hegistration law, which is esactlj the same as 
tbe Registration law in France : *' £n rappe- 
lant, sous la précédente section^ les termes de 
l'Article 65, de la loi de Frimaire>qui veulent 
que les jugemens soient rendus dans les trois 
mois,, au plus tardea compter de ^introduction 
des instances^ nous avons fait observer cepen- 
dant qu'aucune peine ne pouvait être attachée 
à l'infraction de cette disposition, que rend 
souvent inexécutable la multiplicité des affai- 
res ou leur complication. Cette disposition 
doit être regardée comme purement réglemen • 
taire, de même que celle qui n'accorde que 
trois décades aux parties pour produire leurs 
défenses. Cass : é Mars 1807 ; Beq ; 8 I*)ov. 
1808. Note 2: (Espèces citées sous cette note.) 
Conf. Req : 19 Mai 1808, DameKiebelé, V. 
No. 2142 ; Cas : 2 Ao\ft 1808 Aff : Hermite, 
No. 5666. >Rep : 18 Juin 1808, Aff : Lagui- 
chardière, No. 2053, 5e Espèce. C. C. de Bel- 
gique, 13 Février 1833. Affaire Bonjean, No. 
101 : Req. 1er Juillet, 18é0. Aff : dePoudeux, 
No.4704 ; Tribunal de la Seine,28 Avril 1841. 
aff : Ventenat, V. No. 4697. V. Judgment." 

2nd. In reference to the prescription arged, 
it must be remembered that prescription is a 
legal penalty against the party neglecting the 
assertion of a legal right for a shorter or Ion* 
ger time. But that he should be guilty of ne- 
glect be must bo proved to Ix^ro knowledge of 

the existence of such right in his favor» and 
kûowingly and wilfully to have abstained from 
the assertion of such right. In the present case 
the Receiver had no notice of his right to 
certain Begiatration dues, until the day the 
Defendant 8 attorney denounced to him, a 
few months back only, certain unregistered 
instruments, the existence of which had been 
purposely and carefully ' concealed from the 
Plaintiff, up to the revelation thereof by the 
Defendants' Attorney. 

On the 3rd objection, the law being here 
what it is in france, as already observed, the 
rule laid down in France, must be the same fn 
this island; that Rule is thus stated and in our 
opinion well. stated» by Dalloz: Vol.21. V. 
Engt. No, 2152. Page 445.3 : *' La vente faite 
par un individu d'un immeuble dont un autre 
était propriétaire, fait présumer one mutation 
qui donne ouverture au 'droit proportionnel. 
C. de Cass : 9. Octobre 1810. quoted at same 
Page. Note 3.) 

Again No. 2153 ; 

4o. Lorsque plusieurs particuliers ont acheté 
un immeuble en commun, la vente, faite par 
Tun deux,' de la totalité de cet immeuble, 
en sou nom personnel, le fait réputer Tacquè^ 


reur, par contract secret, des portions appar- 
tenant à ses communistes, et le souinet aux 
droits proportionsls résultant de cette muta- 
tion.(Cass : 26 Octobre 1812. Req. 29 Juillet 
1816. Cour Suprême de Bruxelles. 10 Novem- 
bre 1818: See Note 4. P. P. 445, 446. Ire, 
2de et 3e espèce.) 

The opposition of the said Defendants to 
the two contraintes above set forth being 
altogether untenable in law, are therefore set 
aside as null and void. And the exequaturs 
issued are accordingly maintained. 

Costs against the said Defendants. 


' Supreme Court. 

Propriétaire et locataire,— Pàivilkgk 

DU BAILLEUR, — ;MaRCHANDI9ES EN IIEPOT,— 

Droit PES TIERS, — C. C. Arts 1752, 1818 
2102, 

Le privilège du Bailleur ne s' étend pas sur la 
propriété des tiers, placée d'après le cours ordi- 
naire des opérations commerciales, dans lea 
magasins loués à un entrepreneur de charroi. 

Lessor & Lessee,— Privilege of' the 
Lessor,— Goods deposited, — Right of third 
PARTIES,— C. C. Art. 1752, 1813, 2102. 

A Landlord's right of hypothec does not e<r- 
tendover the property of third parties, placed 
in the ordinary circulation of trade, 7vUhin 
the premises lei to a public carrier and ivare- 
houseman* 

Number of Record : 

AMIC, Plaintiff. 

versus, 

DIORÉ & ANOR, Defendants. 


Ml. 


Before : 
His Honor the Chief Judge^ and 
The Honorable N. G. Bestel, 2d P. J. 

J. L. CpLiN, — of Counsel for Plaintifl\ 
F. Robert, — Plaintiff's Attorney. 
G.^B. Colin, — of Counsel for Defendants. 
E. BouLLE, — Defendants' Attorney. 

21st November 1862. 

Some t^o years ago, Dioré, the proprietor 
of a warehouse in Poi^t Louis, let it to Frichot 
frères, licensed warehousemen and carriers, 
for the purposes of their tradci at a rent of 
S 250 per month. 

A few days ago« those tenants suddenly dis- 
appeared, and their estates were made Bank- 
rupt. In September last, Amic had deposited. 
in the warehouse, 620 bags of rice, his pro- 
perty, and so marked as to be clearly distin* 
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goiâhable. The receipt, hj Fricbot frères, for 
the rice, waa in the foUowiDg terms : '* Reçu 
en Magasin, poar conapte de M. Â. Amie, 620 
balles riz/' Àmic had withdrawn certain of 
the rice bags, but a large portion of them were 
in the store, st the date of the Bankruptcy. 
Amic, as proprietor of the rice, applied in 
Chambers for an order of delivery. The Assi< 
goees in the Bankruptcy had np objection, 
but the proprietor of the warehouse, Diore, 
appeared, and alleging that the rent of the 
premises was six months in arrear, claimed 
the right to detain the rice till the rent was 
paid. Amic denied this right, in the circum- 
stances ; hence the present question. 

J. L. Colin, for Amic» depositor of the 
rice : The Roman Law, froir which the Code 
Civil borrows the Landlord's privilege, gave 
that right only where the tenant's goods were 
permanently placed into the premises, ut ibi 
perpétua essent, non temporis catusa^L» Z2^Ff, de 
Pig. et Hyp. 

This distinction is recognised by the most 
eminent modern authors. Domat, 3.15. Gre- 
nier, *' Hypothecs^' No. 311. TKOVhono. Hyp. 
1.183, No. 151. SiREY 23.1,4. Merlin. Priv. 
de créances, Lib. 3. section 2. — Cass. 22nd 
July 1823. — SiRBY 23.1,420.-26.1.390. b. 
No. 8.1307. 

The Landlord's privilege extends only over 
the property of the tenant. The Landlord is 
a creditor^ with the other creditors of the 
tenant, having a certain right by privilege. 
His nght is a mere tacit pledge, and nothing 
more. The property of other persons is not 
affected by this privilege. Article 2102. C. C. 
shews this clearly, when its words are atten- 
ded to : ''Les créances privilégiées sur certains 
** meubles sont : lo. Lés loyers et fermages 
*' des immeubles, sur les fruits de la récolte de 
'' l'année, et sur le prix de tout ce qui garnit 
** la maison louée ou la ferme, et de tout ce 
" qui sert à l'exploitation de la ferme : ssvoir, 
'^ pour tout ce qui est échu, et pour tout ce 
'* qui est a échoir, si les beaux sont autHenti- 
*' ques, ou si, étant sous signatures privées, ils 
*' ont une date certaine, et, dans ces deux 
'' cas, les autres créanciers ont le droit de 
*' relouer la maison ou la ferme, pour le res» 
" tant du bail, et de faire leur profit des baux 
*^ ou fermages, à la charge toutefois de payer 
*' au propriétaire tout ce qui lui serait encore 
"dû. Et à défaut de baux authentiques, ou 
'* lorsqu'étant sous signatures privées, il n'ont 
'* pas une date certaine, pour une année, à 
*^ partir de l'expiration de Tannée courante.'' 
The words of the law : tout ce gui garnit la 
maison don't apply to the case here, and see 
Article 1752, which authorises a proprietor to 
expulse a tenant who does not furnish the 
house, taken in connection with this article. 
I refer to the authorities already quoted, 
and Merlin. 10. " f'rivilèges divers. " 
Pages 2. 4. 25, 36.— Sirey 25 : 2 : 881. 
Endless frauds and delays would be the 


consequence if the opposite argument were 
admitted in Mauritius. The importers of In- 
dian rice and English machinery would have 
their property confiscated to pay the rents of 
warehouses in which they may have chance, 
to be deposited. The law, in this department 
oftheCcNie, carefully protects the lights of 
property. The article says at the end : *' II 
'^ n'est rien innové aux lois et usages dn com- 
'^ merce, sur la revendication." So the Land-* 
lord's right has been held not to extend to the 
case of goods eonsigned,and placed in the ware* 
hou8es,under lea8e,to the consignee. Parbes • 
BUS, Section 4.5ll,No8.1270, 1274.— Doran- 
TON. Vol. 19, Page 110. Nos. 84, 83.— 
Tropiong. Hyp. Volume 1. Page 219, No. 
173.— SiREY 32: 2: 423—26: 1: 886—23: 1 ; 
320-N. S. 8: 1: 807—48: 2: 71—26:1: 390.— 
Even in a case of Bail à cheptel.it the Landlord 
is informed that the property of the moveable 
is in a third party, hé can't seize them for the 
rent. C. C« 1813. If they are put on the farm, 
without being intimated, they may be seized, 
and that,on the principle of ostensible owner- 
ship. Troplono, Hypothec, No. 173. Deposit 
is a much stronger case, in favor of my argu- 
ment, than a ehepteU where there is a quasi 
partnership in the articles. Our title here is 
unimpeachable, we are depositors. There was 
a mere precarious possession in thé hands of 
the Bankrupt ; so, any of the usual arguments, 
as to presumptions of property, drawn from 
the fact of possession, are untenable. Sirey 
25,2,116.— Marcat)b,V. 7, Page 80. No privi- 
lege should be extended. Duranton, V. 19. 
No. 20.— Merlin, Rep. V. 10, P. 27. 

G. B. Colin, for the Landlord.— The pro* 
position, on. the otherside*^ is that the goods, 
which have been lodged and sheltered in my 
warehouse, shall be allowed to be withdrawn 
without my getting my rent paid. The tenants 
Frichot are bankrupts. I can receive i^othing 
or very little from them, and if I don't get my 
rent paid out of the property found in my 
premises, the Landlord's right, one of the best 
established and most important inlaw, will be 
defeated. Jt may be that the anthorities, in 
France, are divided on question's similar to the 
present. The Court will therefore, as it inva- 
riably does, follow the coarse of looking nar- 
nowly at the words of the law, and judging fo^ 
itself. The facts^of the present case are simple 
and undisputed, and Judgment may be given 
immediately, in this summary form, as well as 
in a regular action» 

What is the law ? ( Beads Article C. C. 
2102. ) I admit that 1 can't go beyond the 
'- année courante " for arrears of rent. I only 
ask six months. But that I am entitled to 
recover for that time. I cite Dig, Lib: 20. Sec. 
2. L, 4 and 6.— Duranton. V. 19, No. 79,87, 
92-Troplong. 1. No. 156— Zacharije. 2. Sec. 
261— Sirey. 35.^1: 443: 39:2: 316.— 42: 2: 
313.— Excepting MARCAné^and one deddon 
of the Cour de Cassation^ the leading French 
authorities are with me, with Persil at their 
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head ; ( Com. Article 2102.) They all say that 
the Landlord's right extends over the movea- 
bias generally, brought into the house let. 
Except Marcadé, all the writers Bliritik from 
laying down the principle contented for^ on 
the other side^ that it is only the inoveablea 
which belong to the tenant, that can be seized. 
If this had been the inteàtioa of the framers 
of the Code, they would have said so in the 
Article ; but the words are opposed to any 
such view. Strey 25 : 2: 227.—48: 2: 743.— S. 
V. 4: 2: 172.— 20: 1: 490.— 20: 2: 3931.— 
Grenier, Hypothecs, V,2,Page 32. Troplonq, 
Lotta^e, Volume 2, No. 151. 1160. 1535. The 
leading authority, against us, is Sirey 28: 2: 
219; but there, fraud existed ; nothing of the 
kind appear here.DsLviNcouR 2.843. — 3. 272. 

The argument ab inconvenienfi, is at least as 
strong on my side as on the other. Depositors 
are bound to know what the taw is, and to 
keep in mind the just claims of Landlords. 
At least, if Amic wished to preserve himself 
from the hypothec of the proprietor of the 
magazine, he should have given notice to the 
latter that the articles did not belong to the 
tenant, and this, according to some of the 
French dicisions which, howerer, are not of 
the highest class, might have enabled him to 

revendicate them. 

* 

JUDGMENT. 

It has been, strongly argned, in this case, 
that the hypothec of^à Landlord, being a /?ri- 
vilègCy aud as such not, what is commonly 
called, a favourite of the law, ought not to be 
extended by Courts of J vistice. In this legal 

doctrine we entirely concur ^'but the Land^ 
lord's claim, being a well recognised right, 
eiistiog in almost every legal system, while it 
is not to be extended by strained inferences 
or forced analysis, is, anquêltiônably, entitled 
to a fair and reasonable application. In Fran- 
ce, con«iderafal6 difiEerence of opinion hiis ari- 
sen on questions sionlar to thd.pre8ent,but the 
weight of authority appears to be io Opposition 
to the Landlord's clam. That is clearly the 
opinion of this Coart, and we have arrived at 
that condusioa mainly on a consideratioD 
of the words of the law itself. It does 
not appear to us that the goods of third 
parties,' deposited for a time,- in the ot^ 
diuary circulation of trade, with a publie 
carrier or warehoaseman, are within the 
words of the law, which- give the proprie- 
tor of the premises .a privilege o?ôr the '* prii» 
de tout ce qui garnit la maison,'* 

This is oneof the caaesy aodording to oor 
view, where the owner l€ ^t premises, ente^ 
ring into a leasQ with a tenant, 'eannot rely on 
his right of hypothec, as affording seeurity for 
the rent. 

The Landlord acts» with Iris ' eyes open. 
Whatever articles the-tenant himself places in 
the warehouse for iiATfyiù% on his own proper 


business, such as packing or weighîng machi- 
nes, with other similar furnishings, undoubted- 
dly fall within the hypothec, but as to a];ticles 
there, in transitu, or merely temporarily 
deposited and belonging to others, the Land- 
lord has no right to rely on these as affording 
security for his rent, as their existence is 
dependent, not on the will of the tenant, but 
on the pleasure of those members of the public 
who choses to deal with the lessee and become 
his customers. The Landlord could not eject 
the tenant, under Article 1752 C. C, for not 
having put such articles into the magazine, the 
latter himself having no command over them. 
The words of the article are : 

*' Le locataire qui ne garbit pas la maison 
'* de meubles suffisants, peut être expulsé, à 
^' moins qu*il ne donne des sûretés capables 
" de répondre du loyer.*' 

This article entirely confirms our opinion, 
as to the meaning of the word garnir. It 
I implies articles over which the tenant has a 
control. 

Other cases, similar to the present, may 
easily be figured. A landlord who lets his 
saloon for a fencing school, or his hangar or 
shed, on a public square, or on a [Quay, for 
protecting carriages and horses against the 
sun or rain, knows, from the flfst, that he 
cannot oblige his tenant to fill his saloon with 
furniture, or his hangar with carriages & hor- 
ses. In such cases, the proprietors must secure, 
the payment of their rents, as they best may, 
by caution, or at least by other means than by 
looking to a privilege ov^r the articles, the 
property of third parties, which, in the course 
of the tenant's business, may be placed, for a 
time, on the premises. Accordingly, in France, 
we find that it has been decided that the pro- 
prietor's privilege extends over the moveables 
of third parties, except where the Landlord 
knows that they are the property of third 
parties, and do not belong to the tenant him- 
self. (S. 15, 2, 227.) So aga.in^the proprietor's 
right may extend over goods, consigned to the 
tenant, where the Landlord had no knowledge 
of the goods* being introduced into the wiire- 
house. (S. 28, 3, 219) but not over goods 
deposited or consigned by third parties io the 
warehouse of a Commission Agent, for sale. 
(S.'26, 1, 390 j/and that, whether the Landlord 
knew to whom the property belonged or not. 
In SiREY,34, ly 852, it was held to be imma* 
terial whether the Landlord's knowledge of 
the property lying, not in* the tenant, but in 
third parties, is derived from actual special 
information, or from any other source, 

lathe present case the pretoises were let 
for a business implying and requiring chat the 
goods entering the warehouse were the goods, 
not of the tenant, but of third parties. The 
Landlord, therefore, knew perfectly well, from 
the very first, that the goods were not the 
property of thetcnant. Oyer such goods, m 
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8uch a position of matters, we are of opinion 
that the Landlord has no claim for his rent. 

It may be worthy of remark that^ in En- 
gland, M here theiaw, on this subject^ is of an 
entirely different origio^the result is very much 
the same. Goods of s principal.in the hand of 
an auctioner or a carrier, are not destrainable 
by the Laudlord, for the rents due by the 
fdctor, auctioneer or carrier, for the premises 
occupied by them. In Scotland^ where the 
origin of the law, on the subject^ is the same 
aa the Colonial, the roles established are thus 
clearly stbted by the late professor Bell, one 
as the most eminent comroerci&l lawyers of 
oar times : ** Goods of third parties, in a 
** warehouse or inn, are not subject to hypo- 
" thee ; whether they be there on pledge or 
*' deposit, for manufacture, for sale, or in 
" transitu " Pm^.Sec, 1276. 

The motion of Amic, for delivery of the 
rice, is therefore granted, with costs against 
Dioré. 


Sapreme Coart. 

Demande en paiement, — Termes ^chus,- 
nouveaux termes echus depuis la demande, 
—Modification de la demande. 


Claim of payment.— Instalments dub,— 
Nkw instalments due since the date of 
DEMAND,-^ Declaration amended. 

Number of Record 8586. 

JOMAIN & Ors. Plaîntifis. 

versus, 
KIESENDAHL, Defendant. 

Before : 
His Honor the Chief Judge. 


Slade & Banks, — Flaintifi^s' Attornies 
F. Victor,— Defendant's Attorney. 

8d July 1862. 

In a suit pending in Couit for payment of 
certain rents in arrear, the Judge at Chambers 
was moved to allow the conclusions of the 
Declaration to be amended, so as to embrace 
the term which had fallen due since the De* 
claration was served. 

The f/HiEF Judge said that, after consulta- 
tion, the Judges were of opinion that it was 
quite competent, and would of ten save much 
delay and expense, if after the conelusion for 
payment of the sums due, at the date of the 
Declaration, a demand were added for all 
rents, interests, or other termly payments, 
whatever they might be claimed by the Plain- 
tiffs which might fall due till Judgment were 
given in the Case. 


Bankrai^tcy têuvt. 


Faillit£,->-C£rtificat de 2de classe. 


Bankruptcy^ — Second class certificate. 
BANKRUPTCY GODON 


Before: 
The Honorable N. G. Bestel 2d P. J, 
A. J. CoLiN,-*»BaDkrupt*s Attorney. 


17/AiVbvewSerl862. 

I have carefully considered this matter. 

I find that the main cause of the downfall 
of the Bankrupt has been caused by the Ban- 
kruptcy of one Drouhet, on whose resources 
for assistance the Bankrupt had too confident- 
ly relied, for meeting his engagements, and 
also from his over speculations in landed 
estates. 

Godon has however assigned to his credi- 
tors all he was possessed of. His conduct, be« 
fore as well as pending and after his Bankrupt- 
cy, having been straight forward^ he is neces- 
sarily entitled to a certificate. 

The only point to be considered is the class 
of certificate to be allowed. 

wrtify that Oodon's Bankruptcy has not 
holly arisen from unavoidable losses andn 
misfortunes, and therefore the certificate to 
be allowed can be only of the second class, 
which I hereby award to Gôdôn. 


Sapreme Cenrt, 

Compbtbncb,-«Cour Supreme st Cour db 
Vice AMiBAUTBy^—CHARTEs Judiciaires de 
1831 ET 1861. 

En ntaiière de dommages, résultant de la 
collision de deux navires^ dans les eaux de file 
Maurice^ la coïï^tence de la Cour de Vice 
Amirauté n*est pas exclusive ; la cause peut 
également être portée devant la Cour Suprême 
de cette Ile* 

JuBiaDICTION,— -SUPRBMB CoURT AND ViCB 
AdVIRALTY CoURT,--«CHARTBRa OF JUSTICE OF 

1881 AND 1851. 

In eases of dammag€$,from collision of ships 
within the waters ef Mauritius the jurisdiction 
of the Court ef Vict Admiralty û not exclusive 
those cases map also be brought before the 
Supreme Civil Court of this Colony. 

Nmmier of Record 3581. 
liE ROY.^Piaiatiff. 
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BAINEY, Defendant. 

Before : 
His Honor the Chief Judge and the 
Honorable N. Q. Brstel, 2nd P. J. 

6. B. Colin,*— of Counsel for Plaintiff. 
A. J. Colin, — Plaintiffs' Attorney. 
J. L.Colin, — of Connsel for Defendant. 
J. 6uiBE&T,-p-Defendant*8 Attorney» 

28th November 1862. 


The Plaintiff^ in command of the French 
Ship V Union, pursued the Defendant^ Captain 
of the British Vessel T. E, Ijemon, for the 
sum of ig 749.59, the amount of damages 
alleged to have been sustained by the former 
ship, while lying at anchor in the harbour of 
Port Louis, from having been run foul of, by 
the latter, in coming to anchor, in the same 
port. 

The Defendant contested the jurisdiction 
of this Court, maintaining that, by the law 
of the Colony, the only Court competent for 
trying such a case of collision, within the 
waters of Mauritius, was the Court of Vice- 
Admiralty* 

J. L. Colin, in iupport of the olfjection : 
Without going, at length, into the old disputes 
between the Courts 01 common Law and the 
Admiralty Courts, in England, as tojuridic- 
tion» it is enough to rçmind the Court that, 
by the ancient Statutes of the Beign of Bi- 
chard II, caaea of the present description were 
held to be within the bodies of Counties of 
England, and were not triable in the \dmi- 
ralty Courts. This is now changed, and by 
the Statute 8 and 4. Vict. C. 65 section 6, 
such suits are expressly declared triable before 
the Courts of Admiralty. By the colonial law, 
the other Courts, even the highest, are spe» 
cially declared incompetent, in all cases which 
may be brought before one local Court of 
Admiralty. This regulation was found to be 
necessary, as the Superior Courts of this 
Colony, at the time when the Vice Admiralty 
Courts were first established here, in 1814^ 
showed the same jealousy of their maritime 
rivals, as the Queen's Courts of Common I^aw 
in England, did, in ancient times, and hence 
special legislation was required.By the ''Char- 
te de Justice " of 1881, it is expressly declared 
that : '' In all caaes in which the Court of Vice 
Admiralty of thia colony hath jurisdiction, 
whether by virtue of any Act of Parliament, 
'' or by virtue of the Commission of the 
'< Judge <tf the said Court, such juris* 
'' diction shall be eidastve, and it shall 
not be competent for the Cour d'Appel 
or for the '^ Tribunal de Première Instance 
" to hear,decide or take oognieance of any audi 
*' caae ; and that if in any smt or action, or 
" othetr proceeding, depending in the said 
'' Covrt 4'Appel or in the sai4 '' Tribunal fie 
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" Première Instance, *' it shall be made to 
'' appear that the question, arising in any such 
'' action suit or proceeding, is within the juris- 
diction or competency of the said Court of 
Vice Admiralty, then, and in every such 
*' case, the said Tribunal de Première Instance 
" or the said Cour d'Appel, as the case may 
** be, shall declare itself incompetent. " 

Notwithstanding this positive declsration a 
conflict itill existed between the Courts. We 
find, from a case sent home, in IStô. for the 
the opinion of Mr. Buroe, an eminent Colo- 
nial Lawyer, that some time previously, two 
cOuilictiug and contiadictory " Arrets, " or 
judgments, had been pronounced, by the 
Supreme Court, on the extent of the Jurisdic- 
tion of the Vice Admiralty Court there. By 
the first of these Judgments, in the case 
of Stone V8 Martin, the Court presi* 
ded by the Chief Judge, maintained the more 
extensive Jurisdiction of the Court of Vice 
Admiralty, as defined by the Judge's Com- 
mission, and decided that the Vice Admiralty 
Courte had exclusive cognizance of all ques- 
tions respecting Charter parties, whilst a 
second Judgment of the same Supreme Court, 
in the absence of the Chief Justice, maintain* 
ed the contrary doctrine, and decided in the 
case of The Nimble^ that the Commission of 
the Judge of the Court of Vice Admiralty 
of this Colony, as in England, is restrained 
within the restrictions inposed by the Statute 
of Bichard II, C. 5, although it was argued 
that this Statute, speaking only of encroach- 
ments on the common law of England, within 
the bodies of Counties, could not possibly be 
made to apply to a Colony where there is no 
County, and where the Common Law of 
England was not known, 

Mr. Barge's opinion was as follows. 

I consider that the Vice Admiralty Court 
of Mauritius, nnder the order in Council of 
18th April 1831, has the sole and exclusive 
jurisdiction, in every case of which jurisdic- 
tion had been given to it, either by the com- 
mission of the judge or by any act of parlia- 
ment» and that the other Courts of the colony 
are not competent to entertain any such case. 
(19th M^y 1842 Bruzbau. Page 80.) 

In the commission of Your Honor the Chief 
Justice, it will be found that express power is 
given to deal with cases like the present. The 
Admiralty Court here is just the high Court of 
Admiralty of England, sitting by representa- 
tion. 

B. 0« CoLi^» for Plaintiff : The argument 
on the other side refutes itself. Ho:w can the 
Voce Admiralty Court of Mauiitiua arrogate 
greater powers to itself than the high Court 
of A^iqiralty in England ? It is said that the 
Admiralty Court hère sits as emanating from 
the Admiralty in England. So it does, in a 
eectain aenae ; but no one disputes that it is a 
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subordinate tribunal, from which appeals lie 
t6 thé High Coort at home. The juriediction 
ofthe other Courts, in England, is espressly 
sa^ed by the last clause of the 8rd and 4th 
Vict, C. 65, which may perhaps make a case 
like the present competent in the Admiralty 
Court, and every lawyer knows that cases of 
collision, like the present, are tried every day 
in the Common Law Courts of England. 

But farther, the clauses of the Charter of 
1881 are repealed by our later Charter or 
Judicial Constitution of 1851 Sec. 14. By 
that law, it is declared that all laws tonefaing 
the subject of this Ordinance, contrary to the 
provisions herein contained, ^hall be and are 
hereby repeated. 

The Supreme Court has by its constitution, 
the whole powers of the Queen's Bench, and 
daily exercises its general as well as its high 
prerogative powers of issuing the most' bene- 
ficial writs df Habeas Corpus, Mandamus, 
Injunctions, &Ci The Charter bears : 


" Article I. — H- M. Supreme Court of 
Civil and Criminal Justice, within the Is- 
land of Mauritius and its dependencies, 
called the *• Cour d'Appel,*' shall no longer 
bear the latter appellation, and its appellate 
jurisdiction, except as herein after provided, 
shall cease and determine. It shall be calif d 
the Supfeme Court of the Colony of Mau- 
ritius,, shall consist of one Chief Judge and 
two or more Puisne Judges, one of whom, 
on the first nomination, may be chosen 
from amongst the Judges of the dissolved 
Court of First Instance, and shall bear on' 
its sea^^l the Royal arms, with the words 
Supreme Court of Mauritius.'' 
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" Article 2. — The said Supreme Court shall 
*' bave^and is hereby invested with all the pow- 
'^ ers, authority and jurisdiction that is pos- 
'* seised and exercised by Her Majesty's 
" Court of Queen's Kench in England. 

" Article 3. — The said Supreme Court shall 
" be a Court of Equity, and is hereby invested 
'^ with powei», authority and jurisdiction to 
" administer justice, and to do all acts for the 
*' due execution of such equitable jurisdiction^ 
^* in all cases where no legal remedy is provi* 
'' ded by the written law of Mauritius. 
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** Article 4*— The said Supreme Court shajl 
have, and is hereby invested with, flill ori- 
ginal jurisdiction, to hettr, conduct and pass 
decisions in all civil suits, actions, causes 
and any matters that may be brought ax^d 
be depending before the said Supfeine Coû)rt 
and the Supreme Court and the Judges 
thereof shall rit and proceed to, and conduct 
and caorry on business, in the same manner 
as the said Court of Queen's Beûcb ^nd the 
Judges thereof. 

'' The opinion of Mr, Burgs wis a mere 
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^'private opinion, nb doubt of an eminent 
'' lawyer, but only in the case submitted to 
*' him. Now what is the law in England. It is 
*' clearly laid down in Chitty's Practice, V. 2. 
« Page 513. 

So Lord Tenterden; in his great work on 
Shipping. (Serjeant Shee's Edon 1844.) tells 
•* us Page 238 : ** If the Master or owner of 
'^ one of the colliding vessels be unwilling to 
'^ bear his own loss, and wish ta fix it upon the 
*' other, he may seek his remedy in the Court 
*' of Admiralty or the Courts of common Law. 
" In both, if he can prove that the Master of 
*' the Defendants' vessel was alone in fault, 
*' and that no want of ordinary skill or 
'^ caution^ on his own part, contributed to the 
'< misfortune, he will be entitled to recover a 
/' full compensation. '* 

See also Page 240. 

I might have gone to the Court of Vice 
Admiraulty, if I had chosen, but for reasons 
at least satisfactory to myself, and which I 
am not bound to explain to any one^ I prefer* 
ed this Supreme Court. 

J. L. Colin repliés : I do argue that the 
jurisdiction in Admiraulty here is higher and 
more exclusive than in England. Till 1814 
we had no Admiratly Court at all, %V hen it 
was introduced, its' jnrisdiction was not tra- 
velled by the limitations adopted in very 
ancient times in England. We had no restric* 
tions^ as to cases arising within the bodies of 
counties, or atiy similar limitations. The^ 
Admiralty Courts, rn ' Mauritus, had always 
juridietidn in cases arising in the port and 
harbours of the Island. If we are obliged to go 
on, in the Supreme Court, we shall lose the be- 
nefit of all those great Maritime English Acts 
of Parliament, which probably may beheld 
not to be law there. We wish also to be under 
those rules* of the Jus gentiiim which govern 
the Admiralty Court. The later order in 
Council dbnfrepeal the Order of 1831. The 
Suprenje Court is limited to '* Civil " jurisdic- 
tion ; maritime aùthùritiy is not confered. 

JUDGMENT. 

This dicUBsion is tfot only of some 
interest, in a historical point of view, but 
the fixing of the Tribunal; before which 
the case shall be tried, on .its merits, 
,may be of importance' to the parties. We 
beleive that, by a rule of the Courts of Admi- 
ralty, differing in tbis particular from the or- 
dinary law, (which leaves each psrty to pay 
his oyrtk loss) the amount of damage, resulting 
from coliisiàti without fa;ult on either' side, is 
divided eguatly between' the parties; and the 
same rule seems to obtain, wen both vesseU 
are to blàmie, and where the Individuat bhme 
cannot be Specially asCéftained* ' - 

Let us DOW comider this questioû 6f jurii- 
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diction on Hs- monts. It* is - èOQOCfded, by the 
Plaintiff, and the matter does not admit c^f 
doubt^ that the suit might ha? e been instituted 
in the Admiralty Court of the colony. But 
the<;oDteDtion^ on the other side, is that such 
a suit as the present mi<«f be eafrried on, be- 
fore that tribunal^ and that we, in this Courts 
on the demand being presented té na, are 
bound at once» to declare ourselves incompe- 
tent. • 

At one period, in the history of the law of 
Mauritius, and of its tribunals, this argument 
of the Defendant would probably have been 
successful. By the charter of Justice of 
1831, exclusive jurisdiction was bestowed 
on the Vice Admiralty Court in cases of this 
nature. But the state of matters appears to 
be completely altered by the later changes in 
our law. This Supreme Court, by the force of 
those enactments, not only now inherits, if 
we may be allowed to make use of the expres- 
sion all the powers and jurisdiction of the 
abolished " Cour d'Appel,'* but is endowed 
with full and originaljurisdictiob, in all Civil 
(not Criminal) suits, &c,, and is expressly 
invested with all the powers, authority and 
jiirisdiction of Her Majesty's Court of Queen's 
Bench in England, and all previoas laws con- 
c.ary to the provisions of the said Order in 
Council are repealed. In such a position of 
matters we cannot doubt the jurisdiction of 
the Court, or decline to entertain this case. 

The objections of the Defendant are there- 
fv. e repelled, with costs. 


Bail fonrt. 


Appet. n'tm Jugement de Cottr de Dis- 
trict, — Tutelle, — Articles achetés pour 
comptb des mineurs. 


L'on ne peut poursuivrez sur les biens prwes 
'les mineur s^ le remboursement des art ides 
achètes pour leur compte par leur tuteur^ 

Appeal FROM A JuixîMENTOP THE District 
Court, — Guardiansitip,, — Articles purcha- 
sed KOR THE ACCOUNT OF MINORS. 


The price of goods purchased, bi/ a guardian, 
for the account of his minors, cçimwt be sued 
out of the private property of the said minors. 

NICOLLE, -Appellant. 

nersiis. 

WIDOW BOUCHET,-Eespondent. 

Before : 
The Honorable N. G. Bestel 2nd P, J. 


E. Leclezio Junior,— of Counsel for appel- 
lant. 
A. PisToîf, — ^Appellant's Attorxiey# 


I J. L. CoxiN,— of Counsel for Respondent, 
F. EoBERT, — Respondent's Attorney. 

30th September 1862. 

In this case the Appellant Nîcolle had 
claimed, before the Senior District Magistrate 
of Port Louis, from the Respondent Widow 
Bonchet, the sum of SI 99.39 for the amount 
of a promissory note whereof the following 
is a copy : 

" Le dix Juillet prochain fixe je paierai à 
" M. E. Nicolle ou ordre la somme de cent 
'* quatre vingt dix neuf picistres et trente 
** neuf centièmes en toutes monnaies métalli- 
*' ques ayant cours dans la colonie. Valeur 
'^ reçue en marchandises.* 

" Port Louis, Maurice, le dix sept janvier 
mil huit cent soixante et un. 

•* Bon pour cent quatre vingt dix neuf pias- 
** très trente neuf centièmes. 


} 


'' B. P. .^199.39. 
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" (Signé : ) L, V. Bouchet." 

The said promissory note was sued, wwIùx 
Ord. No. 15 of 1860, and a summoii^^ rrn- 
issued, *^cordingly, by the District Court ci 
Port Louis, on ths 14 December 18Gl,and s;â 
months afrrr, a return was made l)y tlia I^ri<îr 
entrusted with the service of the said- Sa.:- 
mons, stL\ting that the said Defendant couUl 
not be found . 

The Plaintif Nicolla li-.d sued the Deter^ 
dant, "\Y»dov/' Boachet aî}ove nacieii, in h'x 
caiîQcity of ic-cjal guardian of one cfher inf ait. 
children, on account of the foliowiiig Irtrc i 
adressed to Plaintiff. 


" Mon cher Monsieur, 

'* Soyez usses bon je vous . prie pour vonir 

j ** un moment, j'ai bedoin de vous voir au s^njet 

** du billet (jue je vovis ai souscrit puur le pi'i- 

'•no de ma fille ; étant un peu souftVâute je ne 

«* puis sortir. 28 Août 1861. 

*' Votre bien dévouée servante, 

«{Signé:) L. V. Bouch;ît/' 

In virtue of such letter the Appellant Nicol- 
le adressed a Petition to the Senior District 
Magistrate of Port Louis, praying for leave to 
attach between the hands of Mr. Sauzier, a 
notary's clerk, certain monies due by him to 
the said minor Bouchet. 

The said application was granted, and an 
attachment was lodged, as prayed for, on. the 
17th December 1861, the 8aid.attachinent to 
be dealt with according to the Judgm^ut to 
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be gif en by the above Court in the above cause. 
On the 10th day of May 1863» before any 
Jadgmentwaa given on the merits of sacm 
cause, the attaching party Nicolie ti as sum- 
moned by Widow BoQchet to appear, on the 
10th day of May 1862,before the District Ma- 
gistrate of Port iKMiSfthen and there to diow 
cause why the attachment lodged by him, as 
aforesaid^ should not be declared nuU and 
Toid. 

Widow Bouchet was summoned by the said 
Court and at the request of NicoUe, to be 
present before the said District Coort* on the 
day the said summons, will be retumable,then 
and there to give her personal answers in the 
said cause. 

On the day of trial the District Magistrate 
gave the following judgment : 

" Mr. J. BoiriLLARn, by attorney Bobbbt, 
for the Plamtiff. 

*' Mr. E. LscLsziOi by attorney PisTOK|for 
*' the Defendant. 

'* Case sdjoumed from the lOth» instant. 


€t 


^* Mr. Legliho admitted that Mr. Saoneri 
the Oarnishee, had not been summoned» no 
«< Judgment baring been given. He could not 
f go on as he had to get evidence frmn W. 
^' Bouchetf— -prayed for a delay. 

*' M. BouiKLABn was stating the reason 
*^ why the opposition should be raised, when 
*' Mr Leclbbio said he could not go on the 
*' merits thia day. 

^'The Court considers that the opposition 
*^ cannot be raised until the Garnishee has 
** been summoned and heard ; Madame Boa- 
*' chet can at once settle this matter, by ap- 
^* pearing to the summons» 


** Case dismissed ; each party pa 
*» costs."* 
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On the 6th Jane follewingi notwithstan- 
ding the foregoiug judgment^ the attaching 
party Nicolie was again summoned by Widow 
Bouchet to appear^ on the 13th June 1862, 
before the District Magistrate of Port Louis, 
then and there to show cause why the atta- 
chment above mentioned • should not be de- 
clared null and VMd. 

Widow Bonehet was again summoned by 
the District Court.at the request of Nicolle, to 
be present on the day of the trial, th em and 
there to give her personal answers in the smd 
cause. 

On the day the said summons was retuma- 
ble,vis:the 13th June 1862,parties having been 
heard on both sides»the Court declared the at» 


taohment nail i^d 
the attaching pav^. 


witb costs against 


The following are the netes taken by the 
Magistrate, in the said laai mentioned cauae^ 
on the day of the trial. 

*' Diatriet Court of Fort Louis. 

9 •* Iriday, 18th Jane 1862. 

'* Widow BoircBBT vt. EueàNU Nicoun. 

" Defendant, in this cause, is called to show^ 
*^ cause why M opposition ebould not be rai« 
•*sed. 

'* Mr. Attorney Bobbm appeared for Plain- 
** tiff, Mr. Ijbclébio by Attorney Pistoic ap« 
*' peared for Defendant, and said thst Plaintiff 
*^ had no< right to come here again, as a Judg* 
'' ment had been given» 

'* The Court is of opinion thai no final 
f< Judgment was pronuneed. 
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<' Mr. BoBiBT said that the money stopped 
was that of the minors Bouchet ; that a 
piano was bought and was partly paid for, 
in money, and the ;ba}ance t^ a promissory 
note, rigned by Mad. Bouchet, in her own 
name, and the oppositicm is laid against 
her, as guardian of Delphine Bouchet, and 
there is another stiinor. A complete nova- 
tion, on the part ai Defendant ; that Mrs. 
Bouchet could noi touch the minors, capital,, 
but only the mterest. 


^' Ml. LxciEZ»> aaid,^ baring summoned 
/' Mad. Bouchet, not being able to find her». 
'< and she not attending, he cannot go on, and 
'' that, by Rule 77, Hm Court could not now^ 
<' hear tlU eaact 

^ The Court is of opinion that the olijec-^ 
** tions raised by Lucuaio do not hinder 
'' from going into the merits of the esse. 

'' Note put in, signed in personal name. 
" Proroipeput in, made oat against Mme. 
" Bouchet, as guardian of the minor Delphine 
<< Bouchet» 

<* Opposition placed against her in her afore- 
" said capacity* 

*' Mr. LxcLBZio would have a letter, from 
^' Mrs. Boucîiet, put in, to show in what capa-^ 
*^ city the Bill was drawn. 

BoBui opposed» 

*' The Corn t considered that nothiDg couldf 
«« idter the signature on the Bill, and 
*' to receif e it as endeaee. 


tt 


Lettevmarked ** not reeeifeAi.'* 


in 


*^ Mr, Liouzio wiahtd ta oall Mr. Saasier 
'' at witnett to speik as to money paicU 

" The Court refaeed to bear any oral efi- 
** denee, aa Ihe whAe cate was ondooomenta* 
*' ry evidence toacliing the aignatare of the 
" Note. 


tt 
tt 
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** The Court is of opinion that the gnardian, 
hafing signed in her personal name, cannot, 
by any after admission shift the debt, off her 
shoulders, on those of minor children. Rale 
77 of the District Conrt applies to the sum- 
moning of Oafnisbees, which cs&not be 
done until Judgment is obtained ; but Ar* 
tide 41, Ordinance No, 34 of 1852, allows 
the District Magistrate to finally aâjudi<»te 
on order otherwise. 


** Judgment for Plaintiff, with costs; oppo- 
*^ sition ordered to be raised after the 
<* delay for appeal has elapsed. " 

From the last mentioned Judgment, Nieol- 
le appealed to this Court, upoA the following 
reasons : 


»- 
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'^ lo. Because the above action, baring been 
already decided by the said Magistrate, and 
di<an«Mif by him, on the 21st dsy of May 
*' last» upon the grounds that the opposition 
" cannot be raised until garnishee has been 
** summoned and heard, and until the above 
'^ named Plaintiff, Widow Bouchet, has ap» 
" peared to the summons served upon her, aa 
'* a witness in the said cause, there wss, in 
** favor of the said Defendant,a legal presutnp- 
'' tion, arisiugvfrom Articles 1860 and 1352 
" of the Ciril Code, n^m in farce in tbis Co-, 
** lonj, and preventing the Plaintiff, in the 
** aboTC cause, from entering the above action 
^' before the said District Court, until the 
" Grâmisbee may be summoned in due course 
*^ of law, and the said Widow Bouchet be 
*^ present in Court, to give evidence in the 
'^ above cause, which was not the fsct. 


i, 

•I 
cc 
tt 
it 
te 
tt 
it 
it 


^* 2o. Because the attschement which, by 
the said judgement of the 13th instant, 
has been declared null and Toid, having 
been lodged with the Msgistrate's authori* 
zation, after satisfactory j»rieia/aci6 eviden- 
ce, could not, according to law, be set a- 
side and anulled, before Judgment having 
been given on the merits of the principal 
claim, viz : the claim made by the said Eug. 
Nicolle to the said Widow Bouchet, of the 
sum of 199 dollars and 39, (fl. amount of a 
Promissory note,and inscribed in the Becord 
of the said District Court under No. 8488 
of 61. 


'' 3o. Because the said Widow Bouchet was 
" called as a witness, in the above cause, and 
<< did not attend the Court on the day fised 
" for the hearing thereof, via : on the 13th. 

Jane instant, idthough duly sAmmoned. * 


' 


** 4o. Beoause the said District Msgistrate 
*' has reiii^Ml to receive as evidence, in the 
** above cause, a letter^ written and signed 
'* by the said Widow Bouchet, and explaining 
'* for what motives and in what cspacity she 
^' bed subscribed the said promissory note 

above mentioned. 


u 
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^ So» Because the said District Magistrate 
" has refosed to hear, as a witness, in the 
'' above cause, Théodore Sauaier of Church 
** street. Port Louis, Notary's clerk, who had 
*' been summoned and was present in Court, 
^' to give CTidence in the said, cause, on the 
'' day of the hearing thereof via : on the 13th. 
^ June instant. 

" 6o. Because the said District Magistrate 
has given a Judgment which cannot be sup- 
ported in law. " 

The Appelant applied, within the delay 
preicribedby law, to the Begistry of the 
District Court and, upon taiation, paid for 
the office copy of the record to be sent in sucb 
cases by the said Begistry to the Judges of the 
Supreme Couit. 

Some time after, the Appellsnt being in* 
formed that the office copy sent to the Judges 
of the Supreme Court was only that of the last 
Judgment, and the proceedings conneeted 
thereto, applied again to the District Court of 
Port Louis, for an office copy of the first above 
mentioned Judgment of the 21st May, and of 
the poceedings connected thereto, and tender*^ 
ed we same in evidence to Itespondent, 

On the daj of the trial E« Leclbzio Jr.» 
for Appellant, contended, as morefally descri* 
bed in the above mentioned reasons of Ap- 
peal, that the Judgment of the District Court 
of Port Louis, of the 18th June, was to be 
> quashed,in so far as the question therein (fbci* 
ded had already been disposed of, on the 21 st 
day of May ; and in support of his allegations 
counsel tendered to the Magistrate the office 
copy of the above mentioned Judgment of the 
31st May 1863» As to the merits of the case 
Counsel for Appellant stated that he would 
not go into them at full length, in so far ae 
the Magistrate below had refused to take in 
consideration the viitnesses and documentary 
evidence adduced by Nicolle to prove in what 
capacity and for what porposes Widow Bou- 
chet had subscribed the promissory note dai» 
med by the Appellant 

That the only question now to be decided^ 
by the Court, was to know whether he had or 
had not the right to adduce witnesses and 
documentary evidence, and to call Widow 
Bouchet on her personal interrogatories ta 
prove the consideration of the said Promissory 
note^ especially in presence of the letter ad- 
dressed by Widow Bouchet to NicoUe in thin 
caase. (quoted above.)» 
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J. L. Colin, of CouBael for Respondent, 
contended : That there was no rmjudicata, as 
the first Judgment was not a final one; that 
there was no proof> in the Record, of the 
existence of such Judgment. 

"That, as to the merits of the ca«e, the jud- 
gment of the J^Iagiatrate below was a right 
one^and that minors were not to be answerable, 
for the debts contracted by their guardian. 

Leclkzio, in reply, quoted Art 1313 of the 
Civ. Code ; ** Lorsque les mineurs, les inter- 
** dits ou les femmes mariées sont admis, en 
" ces qualités, à se faire restituer contre leurs 
*' engagements, le remboursement de ce qui'^ 
'• aurait été, en conséquence de ces engage- 
*' ments, pnyé pendant là minorité, Tinterdic- 
" tion ou le mariage, ne peut en être exigé, à 
** moinsf qu'il ne poit prouvé que ce qui a été 
*^ pa\c a tourné à kurprofity Appellant added 
that be was ready to prove, in this case, that 
the piano purchased by Widow Bouchet, for 
her daughter, had benefited to the minor 
whose money had been attached. 

That if such v/as the law, as to contracts 
entered into by niinors, a fortiori this law was 
to be applied to them, when the contract was 
p:.ï£fyd ill their name by the guardian, espe- 
cijilly when such guardian was a legal one, 
(fr.tlier or mother) who, by Art 15 i of the 
Civ. Code are not limited, as the other guar- 
dians, within a fixed annual cxpence, usually 
eptalViish'jd by the family Council. Quoted 
Dalloz : Ir-oo : 1 : oGG, and Sirey. 41 : II : 
515, renoriini' a iucl mient of the Court of 
Tculcase, wlicreby : '^Un inGtituteur a action, 
. " :icn Sijuictr.eiit c:)itrt; le père, mais en cas 
*' d'insolvabilité du/jère, cfrLtre l'enfant, pour 
" le remboursement des firis d'éducation. '* 

Obunsel for Appellant further contended 

thr.t the main question new at issue^ before 

this Court,wa8 the illegality of the Judgment 

giveijjin a- question which, some days previous, 

had been decided in a quite opposite sense by 

the same Magistrate in the same case. That a 

dismissal was a final Juilgment of a case. That 

the Eecord, before the Judge, v^as to be com- 

poi^ed only of the Judgment appealed from, 

ai d that the Appellant was perfectly entitled 

I f> tender as evidence an office copy of the 

iirit J udgment to prove the res judicata. That 

if, by law, &uch first Judgment was also to 

form part of the Ilecord sent to the Judges of 

Appeal, the District Court only was in fault, 

as the Appelant, applying there, had only to 

pay the fces,claimed by the Registrar.and taxed 

by him, for an office copy of " the Record 

requ^^ed for the Appeal. '' That such practice 

of forwarding to the Judges of appeal the 

11 cord of the Judgment .appealed from, was 

prescribed by law, to the District Magistrate, 

not to the Appellant, who has only to pay, in 

due time, the expenses claimed from him by the 

District Clerk for such copy. 


JUDGMENT, 

This is an Appeal from a Judgment of the 
Senior District Magistrate of Fort Louis, of 
the )3th June last, adjudging that the at* 
tachment lodged in the bands of Théodore 
Sauzier, on the 17th day of December 1861, 
at the request and on behalf of Eugène Ki- 
colle, the then Defendant (and now Appellant,) 
be raised, and that the said Defendant, (now 
Appellant,) do pay the costs, &c. 

The facts of the case are these : Mrs. Widow 
Bouchet had given a Bill, for <8 199.39 c, in 
payment of " marchandises." To secure pay- 
ment of the Bill, signed by her, in her owii 
personal name, the Appellant presented a 
petition to the Magistrate, for leave to attach, 
in the hands of one Théodore Sauzier, certain 
funds belonging to the minors Bouchet, on 
the allegation that the article purchased by 
Mrs. Widow Bouchet, was a Piano for her 
infant daughter. 

Whether or not the bill was exhibited to 
the Magistrate does not appear. The leave 
prayed for was granted and the funds of her 
minor children, in the hands of T. Sauzier, 
were accordingly attached. Of this attachment 
Mrs, Widow Bouchet, in her capacity of le^al 
guardian of her infant children, demanded the 
removal, as null and void to all intents and 
purposes. Whereupon the above Judgment 
was given. 

The now Appellant, dissatisfied with that 
Judgment, has appealed from the same. On 
the argument; it was urged, that the above 
cause had already been djecided by the Mairis^ 
trate, who had dismissed the action ; of which 
decision liowever there is no evidence in the 
Ilecorfl:and Sdly.that he had refused admitting 
in evidence a letter of Mrs. Bonchet, to- the 
Defendant, explaining the consideration for 
which her personal bill had been given. 

These were the two grounds dwelt upon. I 
have carefully considered the matter, and 1 
cannot but say that it was impossible that the 
Magistrate should have come to another 
conclusion, but the one arrived at by him. 
He has removed an attachment which 
he would certainlv not have allowed had 
the petition, presented to him, disclosed 
the true state of facts brought to light at tKe 
trial. 

The Ajppeal must therefore be dismissed 
with costs. 

The other grounds of Appeal having been 
passed over in silence, I have necessarily abs- 
tained from saying any thing as to their me- 
rits or demerits. 
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Supreme Court, 

Installation or the Honorable G. B. 
Colin, as Second Puisne Judge. 


On Monday, the lat December 1862, 
at 11 o'clock A. M. His Honor the Chief 
Justice, the Honorable N. G. Bestel. first 
Puisne Judge aud the Honorable G. B. Coltn 
appeared in Court, with the Honorable W. 
G. Dickson, H. M. Procureur and Advocs^te 
General. 

His Honor the Chief Justice and the Ho- 
norable firftt Puisne Judge occupied the Bench, 
and the Honorable G. B. Colin sat on the 
left of the Honorable Procuieur and Advocate 
General. 

All the members of both branches of the 
legal profession, and a great number of per- 
sons of all ranks of society were in attendance, 
giving thereby a proof of the great satisfaction 
which the nomination of a fellow country- 
man afforded to the Mauritius public, and also, 
a maik of sympathy to the new Judge. 

The Judges having taken the Bench, His 
Honor the Chi(f Justice opened the procee- 
dings by the following address : 

Mr. Justice Bestel, Mr. Procureur Gene- 
ral, Mr. Kœnig and Gentlemen,—* We have 
met here, this morning, as you know, for the 
piypose of receiving Our A^ost Gracious Ma* 
jesty's Commission appointing a distinguished 
member of the Bar, Mr. Gustave Colin, to a 
seat on this Beach, vacant by the résignation 
of a time-honoured and much respected Jud* 
ge, Sir J. E. Remono. 

On such occasions of public changes, — in- 
deed, we may say the same of almost all the 
ever-occurring shiftings of the scene in this 
world of our3, — our feelings are necessarily of 
a mixed and checqueied nature; while to- day, 
on the one hand, we derive pleasure and gra- 
tification from seeing a friend reaping the re- 
wards which he so well deserves, on the other, 
those emotions are mingled with the sad re- 
grets and sorrow inseparable from the recol- 
lection that, in this place, aud on this Bench, 
Sir E. Bemono will be seen no more. 

Good taste and good feelings, gentlemen, 
(and I believe the two are ever inseparable) 
dictate to us the duty of remembering and ren* 
dering homage to the virtues of our seniors 
who have preceded us in the race of life, be* 
fore we notice the merits of our contemporary, 
or our younger brethren who appear as their 
successors. May I, then, in the first place, say 
a word of my most respected friend who has 
just I ft us. 

By the retirement of Sir E. Rehono, Her* 
Majesty loses the services of one of the most 
loyal and faithful of Her Judges and subjects, 


and the public of Mauritius are deprived of 
the presence, in their Supreme Court of Jus- 
tice, of a most able, patient, impartial and 
conscientious Judge. His great, I may say 
profound knowledge of Law, particularly iu 
the mixed form in which it is administered in 
this island, was only equalled by his singular 
natural capacity and knowledge, almost intui- 
tive, of men and manners, which enabled him 
[ to appreciate so often and so rapidly the true 
position of parties in litigation before him, to 
support the claims of the honest and conscipn- 
tiousand to repel the pretensions of the artful 
and designing. Who of us, who have so often 
seen the administration of Justice in his 
hands, shall ever forget the contemptuous 
energy with which be rejected the demands 
of the unprincipled and dishonest suitor ? 

I am sure it is the heartfelt desire, not on- 
ly of the whole professional body of iMauritius, 
but of the far wider circle of his friends in this 
and the neighbouring Islands, aud in England 
and France, that his inteliect,perfectly unclou- 
ded as it is, may be long continued to him 
bright aud unimpaired, and that his bodily 
infirmities, which have forced his resignation 
upon him, may be so mitigated by a good 
Providence that he may long enjoy, in the bo> 
som of an affectionate family aud society of 
his numerous friends, one of the few solid 
rewards which this life afford? : the consolation 
derived from the refiection of a life well spent 
in the peiformance of duty with the approba- 
tion of our follow citizens. 

May I now, for a moment, turn to another 
aspect of the proceedings of the day, and say 
a word of my friend, Mr. Colin. I may, I 
believe, without any breach of propriety, be 
allowed to express what, I am sure, is the 
universal feeling of the Colony, that among 
the many able and accomplished Advocates, at 
the Bar of Mauritius, from «whom the new 
Judge might have been selected, Her Majes' 
ty and Her Advisers could not have made a 
better, a more acceptable or popular choice. 
His great natural abilities, carefully cultivated 
by a thorough educatiou both in Mauritius 
and in the wider fields of Europe, soon enabled 
him to take a high place in his profession ; and 
the uncommon assiduity, industry and ability 
which he brought to bear upon the mass of 
business with which he was speedily entrusted, 
soon gave him the fullest confidence of the host 
of clients which surrounded him and placed 
him in the foremost rank in his nrofession. His 
past success gives us the surest augury and 
presage that, in the new sphere to which he is 
now called, he will be equally eminent and 
will very soon secure what is the desire and 
pride of every Judge to strive after and obtain : 
the good opinion and confidence of the en- 
lightened members of the community among 
whom it is his lot to serve. (Xioud applause.) 

The Hon. Procureur General now tendered 
the Commission of Mr. Jostics Colin to the 
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Kegistrar of the Court, with the request that it 
be read. This being done. His Hooor took his 
seat on the Beuch after hairing been warmly 
congratulated by His Honor the Chief Justice 
and His HoBor Mr. Justice Be^tel. 

The Honorable Procureur General then rose 
and said ; 

Your Honor», 

With leave of the Court. I rise to express, 
in a ftw word#^ to Mr. Justice Colln, my sin- 
cere congratulations on his well merited pro- 
motion to the high office he has this day en- 
tered on. These congratulations, I take leave 
to present, not merely on bthalf of myself 
personally, but in the name of the Govern- 
ment, which I have the honor to repre'sent, 
and, I believe I may add, ou behalf of the Je- 
gal profession and the public generally. 

After the eulogiam which Your Honor has 
pronounced on my learned friend, now Mr. 
Ju>tice Colin, any words of praise from me, 
would he quite unnecessary. That gentleman 
18 far too well known, within these wall*», all 
who hear me are too well conversant with 
hi» eminent qualifications, to render any eu- 
Ionium froîii me at all needful. I shall there- 
fore only say, in a word, that I bear willingly 
testimony to the learning, the talent^ the 
stores of experience and knowledge, which 
have won for him his high position, and 
that too at a time of life when few men 
attain judicial honors ; and I doubt not that, 
with his high qualificationp, and the vigour of 
a man, still in the prime of life, he has before 
him an eminent judicial career. 

But I would not do Justice to my own fee- 
lings, if I did not, in a few words, bear my 
humble testimony to the merits of the 
upright and yenerable Judge, the perfect gen- 
tleman, the sincere and valued friend, whose 
place Mr. Justice Colix no# fills. It has been 
Sir Edouaai> Remono's happy lot, du- 
ring a long judicial career, to have won the 
confidence and the esteem of all, and the ve- 
neration and love of very many friendr». And 
it is no disparagement to bis very able suc- 
cessor to say that we shall long miss the ven- 
triited form of the man we eçteen so highly 
as a Judge and love «o dearly as a friend. I 
]oin most heartily with Your Honors in hoping 
that Sir E. Kemono may find, in his retire- 
ment, the years of rest and peace and happiness 
to which his long period of judical labours 
so justly entitles him. 

The Hon, H. Kœnig : 

Le Barreau ne peut rester indifférent et si* 
lencieux dans cette circon3tance, et si mes 
confrères veulent bien me le permettre, je 
dirai aussi quelque mots. 

Après les diacouri que vous venez d*entendre 


de son expérience, contribuera à cimenter et à 
resserrer davantage, s'il est possible, l'union 
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de Son Honneur le Chef Juge et deTHonorable 
Procureur Général, il me reste peu de chose 
à dire ^ cependant je sens le besoin d'ajouter 
quelques paroles. 

C'est toujours un jour solennel que celui de 
rinatallatiou d'uu nouveau Magistrat. Le 
Barreau, les Justiciables sont avides de le con. 
naître. Ils l'accueillent avec Tespoir qu'il sera 
à la hauteur des importantes fonctions quil est 
appelé à remplir. 

C'est un jour heureux quand ce Magistrat 
est déjà connu, et un plus beau jour encore 
quand c'est un des nôtres, un enfant du pays, 
que ses talents, son mérite et son caractère ont 
rendu digne d'être appelé à ce poste élevé. 

Nous saluons donc avec bonheur la présence 
de M. Gustave Cojlin sur un des sièges de la 
Cour. Nous l'en félicitons sincèrement; nous 
eu félicitons ses collègues ; nous en félicitons 
les justiciables. 

Sa nomination est un acte de Justice que nous 
sovons apprécier ; elle est d'un heureux augure. 
Nous espéions qu'on reconnaîtra qu'on peut 
trouver parmi les nôtres des sujets digues d'être 
appelés aux plus hautes fonctions, M. Colin, 
en partageant les travaux de ses collègues, eu 
leur apportant l'assistance de ses lumières et 

à 
union 
qui existe entre la Magistrature, le Parquet et 
le Barreau, entre lesquels nous noas plaisons 
à le reconnaître, il n'a jamais eiisté un échan- 
ge plus complet et plus sincère de courtoisie, 
de déférence et d'égards. 

Cette union, cette réciprocité de sentiments 
et de procédés sont la première condition d'une 
bonne adn^iuistratiou de la Justice. 

M. Colin succède à un Magistrat qui a 
aussi toutes nos sympathies, et nous ne salue- 
rons pas la venue de l'un sans payer un juste 
tribut à la retraite de l'autre. Après une car- 
rière longue et honorable, le repos devient 
nécessaire à l'homme, et quand il quitte les 
travaux de la vie publique après l'avoir digue- 
ment remplie, il doit éprouver dans sa retraite 
une bien grande satisfaction lorsqu'il y porte, 
comme Sir Edouard Kémono, l'affection et 
les sympathies de ceux dont il a été longtemps 
le collègue, de ceux dont il fut, longtemps 
aussi, le confière et de la société toute entière. 
(Applaudissemens.) 

M. Colin marchera sur ses traces ; il méri- 
tera comme lai, l'estime et le respect de ses 
concitoyens, et si nous éprouvons un regret 
bien sincère de ne plus voir Sir Edouard 
Remono sur le siège qu'il a si longtemps, et si 
bien occupé, c'est une grande satisfaction 
pour nous de voir qu'il sera dignement rem* 
•placé. (Applaudissements prolongés.) 

Mr. Justice Colin^ in rising to return thanka 
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8poke under the iofluf nee of deep eukotion. 
His HoQor spoke a8 follows : — 

Allow me to return you my heartfelt thanks 
for the kindness that has prompted so cour 
teous^ so generous an expression of your sym- 
pathies and wishes. Called by His Excsllen- 
cy's choice to replace, on the Judiciiil Bencht 
one so dear to us all, one whose countenance 
ever beamed with a smile of benevolence and 
kiodoessi whose learning and long experience 
will not soon be forgotten, and who so well 
knew and so constantly used the gentle word 
that turneth away wrath. I feel more vividly 
the difficulty at my task and I entertain a 
more lively sense of the feelings with which I 
have been greeted and ^hich cheer me on to 
meet that ta^k manfully. 

Other duties are now before me ; instead of 
the strong emotions of the advocate, the calm 
sober discretion of the Judge ; instead of the 
advocate's duty calling on him to devote, with 
truthfulness and honesty, all his energies to 
the service of one of two conflicting parties^ 
the more solemn duty now arises for me 
to concentrate all the powers of my un- 
derstandiog to the perception of rio;ht, to 
the detection of wrong, to the defcbt of 
trickery and chicanery ; here now must be the 
ever present, all pervading will to mould my 
thoaghts and guide my intellect to that pure 
and lofty goal, justice between man and maUj 
justice as a labour of love, justice administered 
with promptitude, with courage, that courage 

Whose ends are honesty and public good 
Per withtat these it is not understood. 

That duty I have the will, God grant I may 
have the power to perform. 


Yes, I am alive to the high moral responsi- 
bility that attaches to my functions, and which 
rigidly and zealously shall engross my atten- 
tion, as it will captivate my mind. But Mr. 
kSnig, my dear old master and friend, and 
you gentlemen of the Bar, let me tell you that 
although removed from the ranks of that pro- 
fession of which I have for many years been 
an attive member, my hand shall forget its 
cunning before I can forget the scenes of our 
well fougbten fights^of the labor and toilslbave 
shared with you, our alternate triumphs and 
deceptions, our constant friendship, our rival- 
ries without envy, our jealousies even, but 
without littleness, our mutual esteem^ our 
mutual confidence. Vi^ithout that esteem and 
confidence, abler and better men than myself, 
and I see many before me, might have failed ; 
I feel and never can forget that in my hours 
of sadness, when the heart faints and the 
soul desponds, it has sustained and cheered 
me on my way. To that esteem and to that 
confidence^ as well as to the bright example, 
set me by those by whose side I shall have 
thh honor of sitting, by my predecessor who 
has |uBi retired full of years and honor, 


do I fervently *look for support in the 
discharge of the office which His Excellency 
has conferred on me. Mr. Kœnig. my revered 
master, my dear old friend, and you all com- 
panions of re J youth and friends of my ma- 
ture manhood, frotn the bottom of my heart, 
I thank you, God bless you all ! ( Loud 
applause.) 

The Court then adjourned and the members 
of the Bar proceeded in deputation to theresi- 
dence of Sir E. Remono to express their deep 
regret at his retirement from the Bench. The 
Hon. Mr. Kœuig was their spokesman and 
Sir Edward returned thanks in a very feeling 
address, which ended as follow : 

" II est bien flatteur pour moi de me trou- 
ver, en ce moment, entouré des membres du 
Barreau, avec lesquels j'ai passé 32 aus de 
mon existence, et qui m'ont donné la satisfac- 
tioo des rapports les plus agréables. J'ai pu 
êtreintéiessé daus mon amour propre par la 
situation que j'occupais, mais, je le dis avec 
sincérité, c'est mon cœur qui en a été profon- 
dément touché. Comment ne serait-ce pas, 
lorsque pendant un si long temps d'exercice, 
pas le moindre iiuage ne s'est élevé entre 
nous? 

Je ne vous quitte pas, mes amis, ma santé 
ma force à m'éloigner, mais le plus vif intérêt 
continuera à m'attacher à vos succès, à la 
considération que le public déversera sur vous 
et au bonheur que vous aurez honorablement 
acquis* 

Permettez moi de le dire, vous avez en moi 

un véritable ami.*' 

At three f. m., the Judges of the Court 
also wailed on Sir Edward for the expres- 
sion of their sympathy and regret at his 
resignation and at the cause which had brought 
it about» 


Bail Coart^ 


CovB Supreme, — Bail Court, — Compjktbn-» 

CB,-*ACTION PRINCIPALE. 


La Cour Supreme a compétence pour entendre 
une action principale concernant la validité 
de titrée en vertu desquels des poursuites 
ont été exercées davant le Master de (a 
Cour Suprême. 

Lorsque le montant du titre contesté n^eacède 
pas £100, le Bail Court eut la Cour com- 
pétente pour juger la question .- Secùs- 
lorsque U montant de ce titre excède £100» 

SupREinB CouBP,— Bail Court, — Jurisdic* 
tion,-^Principai» Claim. 
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The Supreme Cdurt has power and is thei \ 
proper tribunal to try substantive actionSf 
touching the validity of titles and deeds 
in virtue of which real proceedings^ have been 
taken before the Master of ike Supreme 
Court. 

When the amount at issue does not exceed 
jÉlOO the Bail Court will try the issue; 
SecÙ9 if it exceeds £100. 

Number of Record : 

WTDO^ LAFLEUR & Oiis. Plaintiffs. 

versus, 
BASTIEN, Defendant. . 

Before : 
The Honorable G. B. Colin, 2d P. J. 


J. RouiLiiARD, — of Counael for Plaintiffs» 
J. PiGNBGUY, — Plaintiff's Attorney. 
E. Dt'PONT,— of Counsel for Defendant. 
U. HiTiE, — Defendant's Attorney. 

12/^. December IS62. 


In this casdy the Plaintiffs, by Plaint with 
summons, applied to the Bail Court, to set 
aside certain proceedings, taken against them^ 
before the Master of the Court, at the ins- 
tance of the Defendant, and to declare that 
the title, under which such proceedings have 
been taken, has no force, in as much as it is 
barred by the law of limitation. The proceed 
ings are not challenged on account of infor* 
mality, nor has any incidental question ari- 
sen ; the issue or the merits is the validity or 
non falidity of the Defendant's title. 

When the cause was called for trial, on 
Thursday,' December 11th 1862, Dupont, for 
Defendants, took a preliminary objection to 
the jurisdiction of the Bail Court. The sum 
at stake is but<872 and if interest be added, 
the total amount does not exceed «8 232,50. 
If Bastien had claimed that sum he would 
have brought his action before the' Dis- 
trict Court, and the converse of the pro- 
position ought to be upheld ; if the Plain- 
tiffs say they are to be released from the 
liability, the District Court is the proper 
tribunal where the release can be obtained. 
Furthermore, it is argued, by Section 142 of 
the Rules of Court, if the proceedings taken 
are to be challenged,it must be before that Offi- 
cer, not before the Court. At all event;) it the 
Supreme Court may be applied to, there is,' it 
is urgcd,no precedent to show that that branch 
of it, called the Bail Court, can be appealed 
to ; why not proceed directly before the Su« 
preme Court itself ? 

It seems to me that this question is free 
from difficulty. There is no doubt that if the 
proceedings, taken before the Master, were 
argued to be null and void, on grounds connec- 
ted with the proceedings themselves, if one of 
the many incidental questions, that may arise 


in the course of such proceedings, was to be 
found in this caae, the Master would be tbe 
proper Officer to whom parties should apply to 
be set aright. But what we have to deal with 
here is not an incident, it is a substantive 
action to the effect of obtaining a decree, 
declaring a title to be of no effect because 
barred by limitation, the proceedings will 
stand or drop according to the view taken by 
the Court of the real issue, and that issue 
really is this : Is the title good or bad ? Does 
the law of limitation apply here ? Whether 
or not the Master, if seized with such a sub- 
stantive action, would have entertained it, pr 
wûuld rather have at once referred the ques- 
tion to the proper Civil Tribunal, is another 
question ; but that the Court can be directly 
askt^d to adjudicate upon a claim of this nature, 
seems to me both, clear in principle, and in 
practice sound. 

Now, that the District Magistrat» is not 
the Judge «ho can try the cause, is evident» 
The proceedings before the Master, which 
must be set aside if the title is declared to be 
of no effect, are proceedings which, at the 
instance of the defendant himself, have 
issued out of the Supreme Court,in obedience 
to Sections 119 and following of the additional 
Rules of Court. 

It is not attempted to say that a District 
Magistrate has power to stay or annul process 
issued out of the Supreme Court, and would 
not such Magistrate pratically annul such 
process, if he sets aside the title under which 
it'not only must issue but has been made to 
issue ? If he did not practically annul liuch 
process^ of what benefit would be, to the 
parties, a Judgment which could not carry, 
along with it the legal force without which it 
is almost worthless ? At any rate Defendant 
is stopped from urging that the Supreme 
Court has no power, in this matter, by the 
very fact that he has acted under benefit of 
the Rules applying to the Supreme Coyt, 
and has adopted and followed process issuable 
only from that Court, 

A law question remains ; if the Plaintiffs had 
the right to bring their action, for the purposes 
above mentioned,before the Court,had they the 
right to bring it before that branch of it called 
the Bail Court ? 

The Bail Court is, in fact, part of the Su* 
preme Court ; by its institution, it is intended 
to try cases of lesser importance than those 
which are disposed of by the Judges upstairs.. 
Now, in this case, the amount at stake is 
stated, *by the Defendant himself, to be 
below £100, principal and interest ; the pro- 
ceedings taken by the Defendant are of the 
summary nature which points oat directly 
the more summary branch of the Court as that 
which ought to be seized with the investig|k- 
tion of the value of the title under which they 
have been taken. In principle the Bail Court 
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seems evidently to be the proper side of the 
Supreme Court to try this matter^ and the 
Onus probandi that the practice is or ought 
to be otherwise^ is on the Defendsnt, and 
this be do not shew, either by precedent or 
analogy. 

I am therefore of opinion that the Bali 
Court has jurisdiction to enter into the merits 
of this cause, and I accordingly overrule the 
objection ; I direct that the parties do proceed 
on the merits, and I give th e costs of the 
day against the Defendant; all other questions 
of costs to follow the event. 


Sapreme Covrt. 


Propriété Sucribre,— Administation,— 
Comptes, — Procédure.— Amendements,— 
Art. 73 des Règlements de la Cour. 


Les amendements que F une des parties au 
procès est autorisée a introduire dans sa pro- 
cédure, avec la sanction de la Cour, doivent 
porter sur le.point en litige que la Cour est dé» 
;à appelée à décider. 

Sugar Estate,— Administration,— Ac- 
counts,— Procedure,- Amendments,— Rule 
OF Court No. 73. 


The amendments which a suitor may be 
authorized, by the Court, to insert into his 
pleadings, must be so framed as to determine, 
in the existing suit, the real question in contro* 
vercy between the parties. 

Number of Record: 8574 

■ 

LORTAN, Plaintiflf. 

Versus* 

SIR J. E. RÊMONO & Ors., Defendants. 

Before: 
His Honor The Chief Judge and 
The Honorable N. G. Bestbl, 2d. P. J. 


S. J. Douglas, — Of Connsel for Plaintiff. 
J. Pignbguy, — Plaintiff's Attorney. 
G. B. Colin, — Of Counsel for Defendants. 
A. J« Colin, — Defendants' Attorney. 

17th October and 28rd Decmbef 1S62» 

{rtde Vol.1. Page 150.) 

I 

This action was in seqael of the case between 
the same parties, reported of date 16th Octo* 
ber 1861. (Piston V. I. Page 150.) In the 
former sait, the Court found that an important 
interest, (namely one fourth) in the Estate Bel 
Ombre, was conferred on the Plaintif, as soon 
as the clearance of the Estate had been effected, 
and with the view of extricating the rights of 
parties, the Court, by interlocutor of 16th 
October 1861, ordered at follows ; 
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** That withim one calendar month, from 
this date, (October 16th 1861), the Defen. 
dants do lodge, with the Registrar of this 
Court, an account of thti income and expen- 
diture of the Estate Bel Ombre, from the 
date of the purchase in 1850, till 3rd April 
last 1861, balaneed annually at on 3rd April, 
said state to shew how the money, necessa- 
ry at the outset for commencing the wor- 
king and cultivation of the Estate, was 
supplied; how the annual profits, when any, 
were 'applied, and annual losses, when any, 
were made good ; how and when the sale 
price was paid off, (if this has been done,) 
which, of their original mortgages, (if any,) 
were paid off, and by whom ; what mortga- 
ges, (if auy,) still remain on the Estate, 
with any other information which the De- 
fendants may deem material at this state of 
the case.'* 


The Defendants duly obtempered this order. 
From the account so given in, it appeared 
that, at the date of 30th April 1861, an alle- 
ged balance of <8 60,554.15 still stood against 
the Estate. 

The present action was raised in July last. 
The Plaintiff, in his Declaration, narrating 
the act under pritate signatures of 6th Octo- 
ber 1850, between the late Jean Staub and 
Sir J. E. Rémono, (the terms of which are 
referred to in the report of the proceedings in 
the first suit), and the apparent result of the 
accounts, as given in by the Defendants, now 
sets forth : 

" That the said alleged accounts have been 
f made and drawn up contrary to the terms 
*' of the aforesaid Judgment, and contain 
'' numerous errors and false entries, and the 
*' same are in every respect altogether infor- 
'' mal, unfair, unreasonable and erroneous, 
'' and, as such, are repudiated by the said 
" Plaintiff. 

'* That, from tho inspection of these afore- ^ 
''said several alleged accounts, it clearly 
'^ appears that the management and adminis- 
" tration of the " Bel Ombre '' Estate, from 
^* and since the death of Jean Staub, has been 
" altogether ruinous to the Estate aforesaid, 
'^ and calculated to impede the liquidation 
" thereof. 


it 


<' That the Defendant Eugène Boget de 
Bellognet, an utter stranger to agricultural 
''matter8,and who had hardly been one month 
'Mn this Colony, without the priority and 
^f consent of the said Plaintiff, took the man- 
'^agement and administration of the said 
'^ estate Bel Ombre. 

^' That the said Eugène Roget de Belloguet, 

" up to this day, and without any authority 

I '^ whatever, acts as the manager and adminii* 

'' trator of the said Estate Bel Ombre, to the 

^' great lots, damage and prejudice of Plaintiff. 
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^' That the «aid Eagàna de Bellogu^t^ atoce 
he has asanmed upon himself to act as the 
manager and administrator . of the said 
Estate Bel Ombre, has continued to reside 
and still resides on the Schcenfeld Estate, 
situate in this Islande in the District of 
Rivière da Rempart, that is to say, at a 
distance of sixty miles from the aforesaid 
Estate Bel Ombre and visits this latter 
Estate so seldom as to make it impossible, 
(even were he otherwise competent,) for 
him properly to superintend the working of 
the said Estate. 


" That the said Eagène Roget de Belloguet 
'' has, in every other respéctj shewn himseif 
" unfit for such situation, by committing 
<* numerous blunders, mistakes and errors in 
'* and about the management and^ administra- 
" tion of the aforesaid Estate^ all of which 
*' were calculated to impede the liquidation 
'* of the aforesaid Bel Ombre Estate, which 
** otherwise would have long since been liqui- 
" dated, such (among many others) as incur- 
** ring reckless and unnecessary expenditure 
" in the cultivation of the said Estate, and 
" in the erection thereon of sumptuous 
** buildings and of useless and costly ma- 
** chineries ; by extending the ground 
'^ under cultivation to a disproportionate 
measure, and without any result but loss 
for the Estate ; thereby engaging the said 
** Estate in new heavy debts, and allowing to 
**^remain unpaid other anterior debts, whi(di 
5 ' long before ought to have been paid, by 
«< squandering, at certain times, '' ^icaiio '' 
** and other provisions on the said Estate 
** Bel Ombre,'' and at other times refusing to 
** supply the said Estate which the necessary 
*' guano for the cultivation thereof. AU which 
** said blunders mistakes and errors the said 
*' Fiainti£f will be ready, at the trial of ihis 
*' causcj to prove by witnesses and other 
^* unimpeachable evidence, and even by the 
** very alleged accounts lodged with the Regis- 
•• trar. 
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By reason of which said several facts 
matters and things, (and under the formal 
and express understanding that the said 
Plaintiff does not, in any way, mean to 
accept or approve the several aforesaid 
alleged accounts of certain of the Defen- 
dants, as aforesaid, which said alleged ac- 
counts, as aforesaid, the said Plaintiff on 
thecontrary, formally repudiates and chaU 
lenges, as being altogether informal, unfair, 
unreasonable and erroneous^ and under the 
express reservation of the said Plaintiff's 
right to discuss the said alleged accounts, 
cither before this Honorable Court or the 
Master, as the Court shall deem fit and 
expedient to order ; and farther under the 
express reservation of the said PlaintifiPs 
right hereafter to claim damsges, as well 
against the above named Eugène Roget de 
Belloguet, for and on account of his undue 
assumption of the management and admi^ 


*' nistration of the aibresaid Estate Bel Ombre; 
'* as against the other Defendants, ^in this 
** cause, for and on account of their having 
** allowed and suffered sach undue aasump. 
'' tion^ and for and on account of the loss, 
^' damage and prejudice already, thereby, by 
'^ the said Plaintiff suffered | or to be hereafter 
'' suffered. 

'^ An action hath accrued to the said Plain- 
*' tiff to have and demand of the Court Judg. 
" ment declaring: , 

'' First.— ^hht Eugène Roget de Belloguet 
'' never had any right to take, as he has 
'^ done, at the time of the death of Jean 
'' Staub above named, the management and 
" administration of the aforesaid Estate Bel 
'* Ombre^ without the priority and consent of 
'' the Plaintiff. 


'* Secondly. -^TïïAi the said Eugène Roget de 
'^ Belloguet is, by reason of his inexperience, 
'' mismanagement and undue expenditure 
*^ upon the aforesaid Bel Ombre Estate, 
** unfit to carry on the management and 
*' administration of the said Estate, and to 
** liquidate the same in the interest of all 
^' parties. 


" 7%ir(f/y.— And further dismissing the said 
Eugène Roget de Belloguet. from the afore* 
said management and administration, and 
appointing ex^offiào (in. case the parties in 
this cause should not sgree thereupon) a fit 
and competent person to take charge of, 
manage and administer the said £atate,under 
such conditions as the Court may deem fit 
and expedient to adjudge and decree,^ with 
respect ss well to the general management 
and administration of the said Estate, as to 
the proceeds of the. same and .to the ahare of 
such proceeds that the Court might find the 
said Plaintiff to be entitled to» pending the 
discussion of the above mentioned several 
alleged accounts, and until . after the final 
settlement thereof; and in case such alleged 
accounts be found correct and maintained as 
snch, then until the liquidation of the afore- 
said Bel Ombre Estate/' 

The Defimdants pleaded : 

«</^ril.— That Plaintiff has no right of 
*' action against them and no title or capacity 
** to proeeeute the present action, and to sue 
*^ the several defendants, in the several alleged 
'' capacities in the said Declaration set forth. 
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*' Sec(mdlif.—TiA% Plaintiff has no right to 
interfere with the management of the said 
Eatate ; that the Plaintiff has, by his Coun- 
sel, admitted the same io the former action, 
and by the Judgment given in the said 
cause, on 6th October I86I9. the Court has 
ruled that the Plaintiff Lortan had no right 
to interfere with the management and 
conduct of the Estate till it is satisfactorily 
established that the SsH^tCLis clear. 
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" 7Atrtf/tf » —And iD ease the said plea» be 
overruleOj that the. promise of aale, in the 
first Count mentiooed. was made subject to 
certain conditions which are set forth in 
the act of eo»paf tnerstiip of 6th October 
1850| between Sir E. Aémono and the late 
Jean Staub, to which the Plaintiff has given 
ao UDconditional and unreserved oonsept, 
and the said sale was to be effected only 
after the entire liquidation» hy Jean Staubj 
of the Estate '' Bel Ombre, " as described 
in the aforesaid act of co*partnership. 


" Fmirthly. — Thst they deny the matters 
'* and facts set forth in the said second Count 
'* in manner and form as therein alleged. 
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" Fî/ÏA/y.-That it is distinctly laid down 
and agreed to, in Articles 8 of the act of Cô« 
partnership aforesaid, that before any of the 
sums mentioned by the said Plaintiff could 
be paid, all expenses of any nature whatsoe- 
ver, made for and concerning the Estate 
should be first paid, and that after such 
payment the balance to the credit of the 
account (if any) should be applied to the 
several sums Tn the said Article 8 of the act 
of co-partnership set forth 

'^ And, as to 6th and 7th counts of the 
Declaration, as charge these Defendants 
with having gi^en erroneous accounts and 

rhich allege that the admistration of the 
Estate *' Bel Ombre " has been ruinous and 
calcttliited to impede the liquidation thereof, 
these Defendants deny all and every one of 
the facts therein alleged. 

" And as to 9th» lOtn and 1 1th Counts 
which charge E. Boget de Bellognet, one of 
the Defendants, with having taken the 
manageme^nt and administration of the Estate 
and with keeping the same/ up to this day, 
without any authority whatsoever» these 
Defendants most distinctly deny that the 
said Eugène Boget de Bellogaethas assumed 
upon himself to act as manager of the Estate 
'^Bel Ombr^\ot ever acted in his own perso- 
nal name, and without authority; and they 
further also deny all the other several facts 
and things alleged in the aaid three Counts. 

" And as to the last Count, the said Defen- 
dants deny all and several the matters 
and things therein alleged^ and say that 
these said allegations are in direct contra- 
diction with the facts admitted by Lortan in 
the aforesaid first action, wherein it was 
freely admitted that the management^ under 
Staub aod his succession,has been successful, 
and that the Estate is enormously increased 
in value. ^' 

Counsel argued : 


< DovfiLAs, for Plaintiff : This Court being^one 
of equity, as well as of common law, I am en« 
titled to tbe remedies I heve ask. The fiatato 
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would hare been liquidated long ago if the 
two partners, who undertook to pay in a sum 
of money for the working of the Estate, had 
done so. The *^ Bordereaux " of the creditors 
of the Estate w^re to have been paid off in six 
years, yet not less than S 32)000 of these 
still remain a burden ou the laods. The late 
Staub was, quoad the Plaintiff, really a trustee. 
His duties were special. He failed to do his 
duty in clearing off the burdens and tbe sue- 
csssor who had none of ^his rights has, in this 
respect, followed his example. I'or a person, 
in the state of health and of the age of my 
client, to object merely to the accounts ioged 
would be of no avail. The Defendants would 
continue to protract proceediugs for years, 
but I take their accounts as they stand and I 
say they have failed in their duty to me. The 
management has been very bad. Staub may 
have had full po.rers of administration but; de 
l&elloguet has realiy usurped his position. I 
am ready to prove all my allegations in any 
way the Court shall appoint. The real issues 
are truly raised in the Defendants' pleas. If 
the Defendants really wished to stand on any 
point of laW| they should have demurred. 

G. B. Colin, for Defendants : I have taken 
up a distinct position in point aflaw^ and purpo- 
sely and without travelling into other matters. 
This action must be dismi«ded with costs. 
There should have been an ordinary suit for 
accounts. That is plain^ but we have nothinjiç 
of the sort. The alleged delays that must tnk<3 
place in investigating the accounts^ the sti^te 
of the Plaintiffs health etc^are mere sentime s* 
tal arguments* It is said we did no, put in the 
capital stipulated ; but who has carried on 
the Satate to the present' moment when we are 
all agreed that it is worth many times the 
price paid for it, in 1850, who but my clients ? 
The allegation that de Bellognet has throisc 
himself into the management is mere moon- 
shine. He was put in by all the parties interes- 
ted in the Estate. Even had the Plaiatiff been 
entitled to interfere ; (which it is res judicata 
he was not,) bis interest being only one fourth 
he would have been completely out voted by 
the other parties. Ç. C. 1856 1864. 1869. 
SiftEY 46.2.315. DuvBRoiE&. Volume 1.287. 
2SS^ The acoounis are not even before the 
Court in this action* . 

The Court : The interlocatory orckr of 16th 
October 1861, made in the former action, was 
at once obeyed by the Defendants, and the 
account of this Estate was lodged with the 
Registrar, No farther procedure has taken 
place, in that suit, and, after a considerable 
interval, the present new action has been 
raised. A¥e doubt exceedingly if either of iti 
three conclusions can bè granted. Aa to the 
first of thesCi {re0fi,) the right of the Defen- 
dant de. Belloguet to manage the Estime, it 
sppears sufficient that he is there by the 
appointment of all the owners of the property. 
The Plaintiff's right of property in one fourth 
share of the Estate, so far as yet appears, has 
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not emerged. Tie has DOt sbewo that tbe 
Es til te in clear of burdens, or that it ought bj 
or before this time, to hdve been cleared. 

The second and third demands, (read^ may 
he coiis/dered to^fther of the incapacity of 
the Tûhn^igtr, ar:d the administration of the 
Estate, «generally, and it is not easy to see hoir 
any one iutorf^^ted can realty complain. It is 
agreed, on all sides, that '*Éel Ombrée' which, 
fujst /0*i,000 odds, iQ 1850, is now very 
tniich increased in valae and might fetch from 
S:2.j0,0(J0 to.g3riO,f:00. In popular parlance, 
this Ent'tte heing now worth so rery large a 
Slim, and having debts upon it to the amount 
only of iSCO.OOiJ odds, might be said to bare 
cleared ïin.cM, aid to be liquidated, or at least, 
capaMe of being, at once liqnidated,and it is a 
maxim of jtiri<«prudence, recognised in some 
CO *ntrie«, that ^«orf statim Uquidari potest, 
j/ro jam li/juiclo habetur,Th\s mode of reason- 
ing wouhi point at the immediate recogni- 
tion of the Plaintiff'» right to the possession 
and enjoyment of one fourth of the Estate. 
But, looking at the special ondertaking in 
the deed of i850, the basis of tbe Plaintirs 
d^maad, it does not appear to us that we are 
as yet warranted to pronounce a judgment 
ending that the Estate is liqnid, and that the 
Plaintiff is now entitled to get possession of 
his interest in it. 


That the general management of the Estate 
hat been highly advantageous, is, we haye 
already seen, admitted by all parties, but it 
may be contended that it is another matter 
altogether, whether the management has been 
beneficial for the special interests of all parties, 
and has been such with regard to the Plaintiff 
as a person in his specuiiar position was 
entitled to insist for. Whether the recital in 
this Declaration and 8omex)f the facts which 
the Plaintiff proposes to establish in evidence 
might not suggent a modification of the con- 
clusions in the way of amendment, it is scar* 
cely for the Court to say, *but before giving 
formal Judgment, it may b^ well to give 
parties an opportunity of being heard on this 
point, if that is wished. 

The Plaintiff then, asked to be allowed to 
amend his Declaration, by the addition of the 
following conclusions : 

# 
" First, — That this Honorable Court, with- 

'* out entering into thé discussion of the 

" numerous items of the aforesaid alleged 

'' accounts, (which however, the said Plsintiff 

" is ready to submit to, in case of need,) do 

''adjudge and declare that the aforesaid alleged 

" accounts, by themselves and the result of 

'* the same, chiefly shew that not only the 

*' management of the said Estate Bel Ombre 

'* is far from having been beneficial to the 

'* Plaintiff, but that it has, on the contrary, 

'* been calculated and intended to del8y,if not 

" to impede, the liquidation of the aioressid 

'^ Estsce. 


'' Secondly. ^ThMt the aforeaaid Eatate Bel 
'* Omàre, if properly and ecoDo&i€&lly ma- 
" naged, dne regard being had to the respective 
^' situation of the parties ooncenied,aDd of the 
** Plaintiff especially, woald hare long since 
'^ been liqnitated, and that it is by the fault 
" of the Defendants that tbe said EkUte is not 
^ now liquid and dear of burdens. 

" Thirdltf.'^Ajïà farther that this Honora- 
" ble Court do adjudge and declare that, by 
'' reasons of the premises, die aioreaaid Estate 
'* Bel Ombre be, to ail intents and purposes, 
'* and in so far as the said Plaintiff ia concern- 
^^ ed, held and considered as being actoally 
'* and entirely liquid and free from debt, and 
** that the said Plaintiff be put in immediate 
''posssession and enjoyment of his fourth share 
'* in the said Estate, liquid and free from any 
" debt or debts whatsoever. 

" And in case the above conclusions should 
'' not be granted by this Honorable Court, 
'' the said Plaintiff then prays Judgment pray- 
^* ing. . .'' (Then the conclusions of the De- 
claration touching the change of management.) 

DoroLAS, for Plaintiff : These are the 
amendments to our Declaration which I now 
propose. {Reads them.) 1 contend that they 
arise naturally out of the allegations in our 
Declaration, and particularly out of oar state- 
ments of facts to be proved, which we have 
served upon the Defendants, In the case of 
Target vs. Roussel and Ors. 9th September 
1862. (Piston II. 122). The Court allowed a 
Plaintiff to amend, where the Plaintiff's po8i« 
tion, as to amendment, was not so favourable» 

O. B. Colin, for Defendants, resisted the 
amendment as inadmissible. The proposal 
now made is not to amend a defectire Decla- 
ration, but to make a totally new one. In the 
case of Barrellier vs. Jollivet and Ors. (20th 
December 1860) and Picot vs, Nayna and Ors^ 
30 May 1862. (Piston, Volume 2, Page 62) 
decided in this Court, amendments, in cir- 
cumstances more farourable for the Plaintiffs, 
were at once rejected by the Court. The 
parties were nonsuited and the remedy of a 
new action was all that remained to them. 
The Court cannot look at the Plaintiff's notice 
of facts which he proposes to establish iu 
evidence, he must be confined to those set 
forth in the formal Declaration; to permit the 
amendments here proposed would be to enter 
on a course fraught with the greatest danger 
to the accuracy of pleadings and would open 
the door to great abuses. 

The Court said : It does not appear to as 
that the amendments, in the shape in which 
they are proposed by the Plaintiff, ought to be 
admitted at this stage of the case, but one 
of them, viz : the second, may be thought to 
stand in a different position. The power of 
amendment rested in the Court is very 
broad, and *^ at any stage, '' we are au- 
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Usorized to amend defeotive proceedings, so 
a.s if poauble, '^ in the eiisting suit, to 
determine the real question in controvert 
aj between the parties/' Accordiogly we 
have applied this rule, in the different 
cases coming before us, .from time to time, 
according to appreciation of the facts and 
position of the litigants in each individual 
case 

The meaning of the Statute (and of our 
Rule 73) on amendment, is clearly this: that 
the Judge or Court is to enable parties to rai- 
ae the question, not every question, that might 
be raised. It wasKn tended that if,atthe trial one 
of the parties found he could not succed upon 
what was disputed, he should be enabled to 
dspute something else that happened to 
come out in the course of the evidence. All 
questions are to be excluded, and intention- 
ally so, except those ,which the parties hopet, 
and intended to try in the cause, and as do 
them, amendments are to be made '*so as the 
real question in controversy may be determin- 
ed.'' 

William vs Reed, Law Journal, 1854, Vol, 
32. Com. Law. Pages 193.197. 

In the present case the second of the con- 
clusions, now proposed by the Plaintiff, arises 
naturally enough, out of the narrative of facts 
in his Declaration, and the result of the in- 
quiry under it will probably go a long way to 
determine the real question in dispute, in this 
somewhat special case, vrz : whether the admi. 
nistrationoftheEstate, by Staub and de Bel* 
loguet has been that of a Bofitt^ Paterfamilias, 
in reference to Lortan. Had tlie conclusions 
in question not been supported by the narra- 
tive of the Declaration^ we should have had 
great difficulty in admitting the amendment, 
{as we concur in the Defendants* argument, 
[that the Plaintiff's case must be fairly disclo- 
ised in his Declaration, and that it is not 
enough, that material allegations are contai- 
ned merely in the notice of facts which he 
serves upon the Defendant. The Court there « 
fore admit the addition of the second con- 
clusion proposed by way of amendment. All 
other questions^ including questions of Costs, 
reserved. 


Sapreme Court, 


SoCIbTK CIVILE ENTRE LES ACQUEREURS 
d'une PROPRIBXé SUCRIERS, — AVANCES, ~ 

Consignation, — C. C. Arts. 1291, 1852, 
1856, 1860, 1864, 1988. 


Circonstances en vertu desquelles il a été 
décidé que les avances faites un propriétaire 
de plusieurs établissements de sucreries doivent 
être remboursées sur la coupe des dites praprié^ 
tés, conformément aux avances faites à cha^ 
cunes d'elles^même lorsque l'une de ces proprié' 


1 


tés n'appartient pas en totalité à celui en 
faveur de qui les avances wit été faites. 

Les transactions faites par un débiteur, 
avant sa suspension de paiement^ et avant sa 
Cession de Biens, sont de nul effet, quand à 
ses créanciers^ en vertu des Arts, 45 et 4-6 sur 
la Cession de Biens, même lorsque la Cession 
de Biens a éti retinae à la suite dun Concor- 
dat. 


Deed of partnership for the cultivation 
of a sugar estate, — advances, — consigna- 
TION OF SUGARS, — Suspension of payment. — 
Settlement of accounts, — Compensation, 
— C. C. Arts. 1291, 1852, 1856. Ib60, lb6-l, 
1988. 


Circumstances under which it has been held 
that the advances made to the owner of several 
sugar estates should be repaid from the crops 
of the said estates, conformably to the advances 
made to each of thenij ever when one of these 
sugar estates did not belong fnr the whole pctri 
to the owner in favor of whom the advances 
had been made. 

The transactions made by a drbtor, after he 
has slopped payment, and before his Cessio 
Bonorum, are null and void with regard to his 
creditors.by Arts 45 and 46 on Cessio Bono- 
7'um, even when the Cf^ssio Bonorum has been 
annulled in virtue of an Arrangement. 
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Some of the features of these cases were 
the same as those of Gausser an and Ors, vs, 
Roquerbe, decided in this Court on 15th No- 
vember 1861 ; (Fide Vol 1 P. 162.) but the 
position of parlies and the facts of the cases 
vfàx^t by no means, identical. 

Sévène and three other parties^having pur- 
c'.ia^ed the E-tate BeLle Etoile in 1858, had 
entered into a contract of partnership for 
wjrkinff it. The deed of society contained, 
among others, the following covenants : 

" Par suite de la vente qui precede, les ac 
" qiiéreurs, Messrs 1\ Sévène, A. Hardy, E. 
'* Hardy et Mme. E. Bussy ne So. Romain, 
'• tormiMit entre eux une '^ ciété civile ei par- 
*' ticulière pour l'exploitation de la dite ha 
*' bitation. 

I 

** La durée de cette société est fixée à 7 
" années, à partir du 1er. Feviier 1858. Elle 
*' finira en conséquence le 1er. Février 1865, 
'* à moins qu'il ne rouvienue alors aux asso- 
'^ cits de la prolonger. 

*' Chaque associé participera aux bénéfices 
" et supportera les pertes dans la proportion 
" d un quart. 

*' M. St. Romain aura rariininistratîon de 
" la propriété. Il engagera les honomes dont 
•* il aura besoin pour l'exploitation et fera 
** tout marché ne dépassant pas S500. Il lui 
'^ est alloué une somme de <S150 par mois. I 
" paiera lui même ses domestiques. 

" M. Ange Hardy fera les avances néces- 
" saires pour l'administration et la culture de 
" la dite habitation. Il recevra les produits et 
*' les vendra pour le compte de la société. Il 
" lui est alloué une commission de 2^ p. o|o 
'^ sur le montant brut des ventes. Les avauce' 
•' de M. Hardy porteront intérêts 10 op l'an. 
** Si Monsieur Hardy a besoin, pour les avan- 
" ces de la propriété, de négocier des valeurs, 
'^ il est autorisé à souscrire des billets ou des 
•* mandats ; mais ces billets n'engageront la 
*' société qu'en tant qu'ils seront faits pour les 
" aû'îiires de la société. 

*' Les comptes de M. Hardy et de M. St. 
" Romain seront arrêtés le 1er Avril de cha- 
" que année. Toutes les mesures qui seraient 
'* dans l'intérêt commun des propriétaires, et 
'• qui ne peuvent être prévues par le présent, 
** seront décidées en assemblée générale.'' 

By the notarial deed of 29th May 1860, the 
tf^rma of which are fully recited iuthe report 
of the case of Gausser an and Ors. Versus 
Bofjuerbe, Roquerbe agreed with Hardy to 
o;)tiu, for him, on the terms therin setforth, 
tlie very large credits of ^3G4,000 ; 5200,000 
for the purposes of various sugar estates, and 
among others Beiie Etoiky receiving in return, 
and for sale, the sugars the produce of those 
establishments. In the present cases it was 


in evidence that a portion of these advances, 
to HHrdy, had been applied, by him, for the 
benefit of Belle Etoile, and the delivery of 
sugars, in return, was made, by Hardy to 
Roquerbe, till the lOth October 1861, when 
Hardy's affairs became embarrassed, and in 
his own words, ** be stopped payment," 

,At this time the other proprietors of the 
Estate refused to allow the sugars any longer 
to reach Hardy, and consequently the delivery 
to Roquerbe instantly stopped. Roquerbe 
attached the sugars in the hands of the part- 
ners, demanded a state of accounts, from 
Hardy, that he might ascertain what balance 
the Estate was owing him, and raised a suit to 
have it found by the Court that all the sugars 
of the crop of 1861, 1862, so far as Hardy s 
individual share was codcerued, and f>lso the 
rest of the said sugars» to the extent of the 
said balance, due by the Estate to Hardy, ( to 
which amount Roquerbe limited his demand ) 
should be delivered to him ( Roquerbe. ) The 
other partners also called upon Hardy, by 
two actions which were consolidated, to have 
their accounts adjusted. The striking of the 
balance, in that conjoined suit, was referred to 
the Master, and Roquerbe, on the 30 April 
1862,was allowed to intervene for his interest, 
and as entitled to exercise the rights of his 
debtor Hardy, 

On 23rd. December 1861, Hardy had filed 
a Petition for a Cessio Bonoram. On the I4th 
January 1862, arrangement was come to with 
his creditors, and under Article 35 of the 
Ordinance of I856« the Cessio was declared 
to be annulled {Vide supra Page I.) 

At the outset, and in his balance sheet, in 
the Cessio, Hardy stated that the sum, due 
to him by Sévène and the other partners, was 
S20.146.98 ; but after certain admitted recti* 
fications the balance was reduced to ^11.961. 
92. Roquerbe, in the discussions before the 
Master, contented that that sum was truly 
due by Sévène and Ors to Hardy, while 
they maintaiced that the real balance was 
only S 4146.83, as they were entitled 
to deduct the sum of ^ 8714.92, the 
amount of certain promissory notes, subscri- 
bed by Hardy, which they had pnrchased 
from Lucas, à forfait, on 20th November 
1861, and for which Hardy had granted a 
receipt to his partners. The Master refused to 
allow Sévène and others credit for this pay- 
ment, on the ground that Hardy, at the date 
of the alleged arrangement, was in a state of 
insolvency. 

In the discussion before the Court, which 
was taken in all the cases at the same time, 
various points of law were examined. Inter 
alia, Kœnig, for Sévène and others, main- 
tained that the decision of the Court, in the 
former case of Gausseran, had no application 
here, as the terms of the deed of partnership 
were quite different. (Reads clause^.) Hardy 
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was not the manager, he was not bound to 
iiQcl funds, and the other partners had nothing 
to do with that naatter, and were not bound 
by any arrangement ] lardy m^ght have made 
with iloquerbe. But iu any view, the aUm 
payable to Hardy, by the other partners^ muat 
be' reduced by the' sum of i^ 7814.92, the 
amount of Hardy's bills, paid by them on 
30th November 1861, and for which Hardy 
acknowledged receipt. There was no law to 
prevent Hardy taking payments at that date, 
as the Ces»io was not then in existence ; and 
besides» it was annulled by a Judgment of the 
Court of Bankruptcy, and so, must hts had as 
having never been applied for. Even if Hardy 
liad not acknowledged receipt, the debt due 
to him, by Sévène and Ors., would, by the 
Jaw of compensation, have been pro tanio 
extinguished. 

Pardessus. Doit Com. V. 4. Page 580. C. 
Com, Article 443, with notes by Gilbert, 
but particularly. No 59. 

That matter was ended,it was a fait consommé 
before any intervention of Roquerbe. Sections 
45, & 46 of th« Ins, Ord. of 1856 dont apply 
lu're, tither in letter or spirit ; no undue pre- 
ference was given to my client, and the whole 
Cessio fell, when annulled by the Court. 

G. B. Colin, for Roquerbe : I don't say this 
rase is precisely the same as that which my 
client had last year to maintain against Messrs 
Gausseran and others, but I submit, looking 
at the terms of the partnership, that my posi- 
tion is, if posaible, stronger than in the fir»t 
discussion. [Reads clauses of partnership.) 
St. Romain was the mere Agricultural 
Manager, Hardy had not only all the 
funds to provide, but he could sell the 
whole produce, yet it is maintained that 
he could not pledge a part of it, for advances, 
surely a far less power. He was authorized to 
sign bills for the advances made to him, a 
power which did not exist in Gausseran's deed. 
I refer to the authorities quoted in that Case. 
They more then support my contention here. 
Besides, the course of dealing fixed my rights. 
Sevène and others were fully aware of all 
the facts and of the position of Roquerbe» 
whoae advances were made for their advanta- 
ge,and had no right to put an end to that deaU 
ing because Hardy was insolvent. Far less 
had they any right to attempt to defeat my 
claim against Hardy by getting hold of some 
of his floating papers, surreptitiously putting 
the amount to his debit and getting a receipt 
from him, as if they had paid him money 
down. 

Si»EY,31 : 2 : 176-32 : 1 : 429—33 : 1 : 
657, Pardbssus.No. 125 : 4. Adol?. & Ellis: 
Page 332, and other English cases. 

There could be no compensation between 
sugar and money. 


Tb£ Court : On the gjeneral argument, 
submitted to .us by the Counsel for Roquerbe, 
supported by the authorities which are so far 
the same as those in the former case of Gaus- 
seran and others, we are of opinion that the 
actings of Hardy,in getting the advances from 
Roquerbe, for the Belle Etoile Estate, were 
binding on his co-partners Sevène and Ors. 
It is established that funds were so procured 
for the Estate, and were applied in the culti- 
vation of the lands and production of the 
sugar crop, for the benefit of all the partners. 
Of this arrangement, we are satisfied, the 
partners were fully avare, and it went on, for 
a long time, with their knowledge, till Hardy 
stopped payment on 10th October 1861. 

But a second question remains : namely, 
to what extent were funds so furnished, by 
Roquerbe, for the Estate Belle Etoile? This 
pare of the cause has been taken ou the foot- 
ing that Roquerbe asks no more than the b&* 
lande actually due to Hardy by bis co-part- 
ners, on the adjustment of the accounts of 
the estate. Now what is that balance? Is it 
^g'llOOO, or only 84146,83 ? In other words, 
shall Sévèae and Ors., be allowed credit for 
the bills of Hardy, taken up by them fronci 
Lucas, in November last year,aud for payment 
of which he granted a receipt ? 

We think not. 

Hardy was then in ar state of insolvency 
quite notorious and well known to those par- 
ties. It was the very reason which made them 
stop the sugars on their way to Roquerbe. 
Bound as we hold the whole partners to have 
been to Roquerbe, for the advances in rem ver», 
sa of the Estate, no settlement between or 
among themselves could afi'ect his rights. In a 
question with Hardy that settlement may ba 
available to his partners, but it cannot reduce 
the demand of Roquerbe. 

Therefore, in the first case, the Court con- 
firms the Judgment of the Master, as to the 
amount of tl^e balance payable to Hardy, with 
costs to Roquerbe, the intervening party ; and 
in the second case, gives judgment for the 
Plaintiff Roquerbe, and orders delivery of 
the sugar in question to be made to him (lo.) 
so iar as that sugar is the individual property 
of Hardy, as a partner entitled to one fourth 
share of the Estate, and farther (2o.) so far aa 
may meet the balance of the' account due to 
Hardy by big co partners, the amount to be 
recovered under this Judgment not to exceed, 
in all, the said sum of <S 11.96 L92, the balan- 
ce found by the Master ; interest at 9 o(o. 

Co9tsto Roquerbe against the Defendants. 
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B0TION DE CE Tribunal,— '^Writ of Injunc- 
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Writ of Injunction, — Art. 644 of the 
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SICARD, Plaintiff. 

Versus 
LEMERLE, Defendant. 


Before : 
Hid Honor The Chief Judge, and 
The Honorable N. G. Bestel, 2nd. P. J. 

S. J. Douglas, — Of Counsel for Plaintiff. 
Slade & Banks, — Plaintiff's Attornies. 
G. B. Colin,— Of Counsel for Defendant, 
A. J. Colin, — Defendant's Attorney. 

23rd December 1862. 


Vide Vol. I. P. 207 & Supra P. 12. 


In this action the Plaintiff sought to reco. 
ver, from the Defendant, the reduced sum of 
£900, instead of £1200 originally deman- 
ded, as compensation for the wrongs in his 
Declaration set forth and alleged to have been 
sustained by him from the acts and deeds of 
the Defendant. These wrongful acts were 
thus set forth in the Declaration : 

** Whereas, before and at the respective 
'times of commission^by the Defendant.of the 
*' several wrongful acts hereinafter complain 
'* ed of, the Plaintiff was, and from thence 
" hitherto has been, and now is, proprietor 
*' of a certain piece of ground situate at 
*' Pailles, in the District of Moka, and also 
'^ of a certain flour mill^ erected thereon, 
" which said flour mill was and is turned by 
" means of a water wheel ; and whereas, long 
" before, to wit : more than seven years, be- 
" fore the commission of the said wrongful 
" acts, one of the former proprietors of the 
'* said portion of ground and mill, under 
'-^ whom the Plaintiff derives title, had erected 
'* and constructed right across the bed of a 
" certain stream called the Rivière Sèche, 
" which forms the border to the Plaintiffs 
" said property, a certain dam in masonry, 
" from one bank to the other, of the 
" said stream, wherehy the whole of the 
" water of the said stream was directed, from 
'* its natural course, into a certain canal, upon 
" the Plaintiff's said property, leading to the 
'• wheel of the said mill, by means of which 
*' said dam and canal all the water of the 
*' said stream vias made to pass over the said 
** wheel, and after turning the same was again 
'' returned into the bed of the said stream, 
** which said dam, together with the whole of 
** the waters of the said stream, were peaceably 


" publicly and without interruption enjoyed 
'' and used, in manner ,and for the purpose 
'' aforesaid, by the Plaintiff and the former 
'' proprietors of the said piece of land, from 
^' the date of the erection of the said dam un* 
^^ til the commission, by the said Defendant, 
^^ of the wrongful acts hereinafter complained 
" of. 
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" Whereas the Plaintiff, being in such de 
facto possession of the said dam and water, 
did, by Petition under date the 21st July 
last past, petition the Executive Council of 
this Colony, sitting as a Land Court, praying 
the said Court to grant to him the full 
enjoyment of the water of the said stream, 
and to maintain him in the full enjoyment 
of the said dam, in like manner and to the 
same extent as he, the Plaintiff, had there- 
tofore de facto enjoyed the same, respecti- 
vely, which said Petition was, afterwards, 
by a final Judgment of the said Land Court, 
uuder date the 28th June 1860, granted, in 
so far that the use and enjoyment of the 
water which had been so appropriated by 
the Plaintiff, as aforesaid, by means of the 
said dam, might, in future, be used by the 
Plaintiff, provisionally, and until it might 
be required for purposes of more general 
utility, subject, amongst other things, to 
the condition that the canal, dam and race 
of the said mill should remain as they were, 
at the date of the said Petition, that is to 
say, that they be neither deepened nor 
widened. 


^* Whereas, pending the consideration, by 
'' the Land Court, of the Plaintiff's said Peti- 
'* tion, the ^Defendant, claiming to be proprie- 
*' tor of a certain portion of land on the 
*' opposite bank of the said stream to the 
'' Plaintiff 8 said land, and at that part where 
" the said dam had been constnjcted across 
^* the bed of the said stream, from bank to 
*' bank of the stream, did, to wit, in the 
'' month of July 1860, commence unlawfully 
'^ to disturb the Plaintiff in the peaceful enjoy- 
" ment of the said dam and water, by breaking 
*^ and injuring the said dam, and the Defen- 
** dant did, afterwards, to wit, in the month 
" of September 1860,cause the said dam to be 
*^ broken, so as that a great portion of the 
^' water of the said stream was diverted from 
^' the Plaintiff's said canal and wheel, and 
" the Plaintiff was thereby deprived of the 
" supply of water necessary for turning the 
'^ wheel of his said mill, and also thereby 
<' prevented from working his said mill, and 
'^ thereupon the Plaintiff, on or about the 
•^ 11th June 1861, instituted proceedings be- 
f ' fore the District Court, at Moka, being the 
" competent Court to entertain the same 
*^ against the said . Defendant, in a pos- 
<^ fiessory action, claiming as against the De- 
" fendant, to be maintained in the possession 
<' of the said dam and river ; and thereupon, 
*' by the consideration and Judgment of the 
•' said Court, it was, on the 6tb August 1861, 
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ordered and adjudged that the PlaintifiPbe 
maintained in the possession of the 
said dam and water, with costs against 
the Defendant, which said Judgment having 
been appealed from» by the now Defendant, 
was by the Judgment of the Supreme Court, 
sitting as the Bail Court, on the 22nd day 
of October 1861, affirmed, the Defendant's 
said appeal being thereby dismissed with 
costs. 
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" And wher^a the Defendant, afterwards, 
** to wit, on the 28th October 1861, not 
'^ regarding the said last mentioned Judgment 
'' and also the before mentioned judgment, of 
" Both of the Land Court, of which said Judg- 
* ' ment, he then had due notice, did send a 
'* certain servant of his, yarned Alphonse, with 
" instructions to break the said dam, which 
'' had then been temporarily repaired, so as to 
*' enable the Plaintiff to use the water of 
'* the said stream for his mill, as he had 
heretofore done, and the said Alphonse, 
having proceeded to break the said dam, 
was only prevented accomplishing his 
*' purpose by the interference of the Police, 
" and thereupon the Plaintiff did, to wit, on 
the thirty first day of October 1861, repair 
*^ the said dam in masonry, restoring the same 
** to eiactly the same condition in which the 
*' same was, at the time of the presentation 
*' of his aforesaid Petition to the Latd Court, 
*' and did, in all respects» conform to. and 
'' fulfil the conditions of the aforesaid Judg-« 
'' ment of the Land Court, confirming him in 
" the enjoyment of the said dam and water,and 
"the Plaintiff did also then apply to and obtain 
" from the Honorable Sir Jean Edouard 
'^ Remono, one of the Judges of the Supreme 
** Court, an Injunction, whereby the said 
'* Defendant was enjoined, from thence forth, 
" altogether and absolutely to abstain from 
'^ breaking down or in any way injuring the 
*' aaid dam, and also to abstain from troubling 
*' or hindering the Plaintiff in the quiet and 
^' peaceable possession of the said water; which 
** said Injunction was duly ser?ed upon the 
*' Defendant, on the 23rd day of November 
"1862; nevertheless the Defendant did af- 
^terwards, to wit, on the 26 dayofNovem- 
' ' ber 1861, in contempt of the said Injunction, 
' cause the said dam to be again broken, 
^' thereby troubling and hindering the Plain- 
'^ tiff in the quite and peaceable enjoyment of 
" the said water, and cutting off, from the 
'^ Plaintiffs mill, the supply of water necessa- 
ry for working the said mill. 
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'^ And the Plaintiff avers that, by reason of 
the premises, he, the Plaintiff, has, to wit : 
for the space of 18 months last past, by the 
wrongful acts of the Defendant above set 
forth, been hindered and prevented in the 
enjoyment of the said dam or water, and has 
also been prevented from carrying on 
his trade aa a miller, at his aforesaid mill, 
by reason of his said mill being deprived 
by the Defendant'a said acts, of the supply 


''of water, to turn the same, thereby losing 
" all the profits of his said trade, which he 
'* might or otherwise would have realized 
« during such last mentioned period, and the 
*' Plaintiff has also been otherwise greatly 
*' demnified to the Plaintiff's damage of 
" twelve hundred pounds sterling. Wherefore 
'' he brings his suit &a., &a. 

The facts declared upon were generally and 
specially denied by the several pleas of the 
Defendant which run in the following terms. 

" And, as to the first part of the Plaintiff's 
*' Declaration, the Defendant says. 
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'^ That he denies that', one of the former 
proprietors of the portion of ground alleged 
to be the property of Sicard, had erected and 
constructed, right across the bed of the river 
or stream called '' Rivière Sèche, '* a dam 
in masonry, from one back to the other of 
the said stream, whereby the whole of the 
water of that said stream wats diverted from 
its natural course into the canal mentioned 
in the said Plaintiffs Declaration. And that 
the Plaintiff and the former proprietors of 
the said piece of land ever enjoyed or used 
peacefully publicly and without interruption, 
the said dam^ together with the whole of the 
waters of the said stream, as alleged by the 
Plaintiff in his said Declaration. 


'^ That about seven years ago, a dam was 
" erected in the said stream or river, but not 
'' right across the said River. 

'' That it did not rest upon the opposite 
*' bank of the River belonging to thia Defen- 
^' dant, but that there was an opening of about 
" three feet, between the farther end of the 
'^ dam and the said opposite bank, whereby a 
*^ large quantity of the waters of the said 
'^ River always flowed into their uatural course, 
" until the end of the year 1860, when Sicard 
*^ began to obstruct the said opening, by 
'* throwing mud into it, and tried to block it 
*' up, but was prevented from so doing by the 
'* said Defendant, aa a borderer having right 
" to the said waters, and being entitled to one 
" half of the bed of the River. 


" And, for a further plea, in this behalf, the 
*' Defendant says : 

'' That, at the time of the grievances alleged 
in the Plaintiff's Declaration, he was the 
proprietor of, and possessed a piece of land 
on the bank of the said stream and river, 
opposite that of Sicard, and bordering the 
said ''Rivière Sèche,'' the occupiers whereof 
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opposite that oi oicard, ana ooraering tne 
said ''Rivière Sèche^^' the occupiers whereof 
always enjoved, aa of right, and without 
opposition, tne waters of the said ^ ' Rivière 
Sèche." 


'' That the waters of the said stream or 
" river, called " Rivière Sèche," are, by law, 
*' the common property of the borderera of the 
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•* said River, who have! the right to enjoy the 
*' same as they pass their said properties, aad 
" that Sicard, or the former proprietors of his 
'' land, had do right, by law, to erect or cons- 
'^ truct, in the bed of the said Kiver, any Dam 
•• or other work which could divert the 
'' waters of the said Biver. 

*' And, fora further plea in this behalf, this 
"Défendant savs : 


*' facts therein set forth in manner and form 
^' as alleged. 
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^* That the Plaintiff ought not, at any time, 
to have had or enjoyed, nor ought he still 
to have or enjoy, the illegal dam which has 
been illegally erected across nearly the 
whole breadth of the said JKiver, nor ought 
the waters of the strenm or Kiver, which 
are directed by means of the said illegal 
dam, to run or flow to the ooiil of the Plain- 
tiJÏ. 

" And,a8 to the second part of the Plaintiflf's 
Declrtratioû, this Defendant savs : 

'* That, at the time of the Petition adressed 
by Plaintiff to the Executive Council, sitting 
as a Land Court, to wit : in July 1860, the 
said dam was not then erected right across 
the said river, and did not divert the whole 
waters of the said river. But that the ope- 
ning aforedescnbed then exi^^ted, whereby a 
large portion of the waters of the said river 
ran into its natural course, and that the said 
Plaintiff was not then in possession of the 
said dam and water, in manner and form as 
by him alleged. 


"And, for a further plea in this behalf, 
*' the Defendant says : 

'* That the Executive Council, sitting as a 
'* Laud Court, had no Jurisdiction in and over 
'* the matters set forth in the said Petition of 
" the Plaintiff, and prayed for by him, and 
*' had no right or authority to maintain the 
'^ said Plaintiff in possession of an illegal 


right. 


'* And, for a further plea in this behalf, the 
" Defendant says : 


'* That, at all events, the Judgment of the 
Land Court, of the 28th June 1860, allows 
the Plaintiff to use provisionally the waters 
which have been appropriated by him at the 
time of his Petition, but not those which 
then flowed in and through the opening 
between the further end of the said dam 
and the property of Defendant ; and that 
the said right is allowed subject to the con- 
dition that the said dam shoud remain as 
it was and should not be widened or dee- 
pened. 
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" And, as to the third part of the Plaintiff's 
** Declaration, the Defendant says : 

'^ That he denies all and every one of the 
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*' That the Judgment 'therein mentioned is 
a Judgment by default, which, like the 
Judgment of the §aid Court and the Injunc- 
tion in the said Declaration mentioned, 
maintained the Plaintiff in possession of the 
dam which had been orignally erected iu 
the said River, and in the same state in 
which it was at the time of the alUged 
grievances by the said Defendant, that is 
tosay,of the dam which had been construc- 
ted and then existed acrosa a portion of the 
river, and between the further end of which 
and the opposite bank of the Iliver, there 
was an opening of about three feet thro* 
which the waters flowed into their natural 
course ; but not of a dam right across the 
said river which had never existed. 


'' And, as to the fourth part of the said 
'^ Plaintiff's Declaration, the Defendant 


te 


savs : 


*' That' ne denies all the facts therein set» 
■* forth in manner and form a& alleged. 

" That he has always duly obeyed the In* 
*' junction therein meutioued, and has never 
^' touched or injured ths illegal dam of which 
'' the Plaintiff had possession. 

^' And, as to the last part of the said Decla- 
" ration, the Defendants says : 
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'' That he denies the facts therein mention- 
ed. That the Plaintiff has not, for tho space 
of 18 months last paat, nor for any space 
whatsoever, been hindered and prevented in 
the enjoyment of the dam and water of 
which he had the enjoyment and possession» 
and that he has uot been prevented from 
carrying on his trade as a miller, at his 
aforesaid mill, by reason of the causes 
therein set forth. That, in fact, his mill has 
always been worked and is, up to this day, 
being worked, by the same quantity of water 
which Plaintiff used by means of the original 
dam above described. 


'^Tbat the Plaintiff has never enjoyed or 
" used the whole of the waters of the said 
<' river, ta turn the wheel of his mill, and that 
^' a much lesser quantity is and has always 
*< proved sufficient to turn the said wheel. 

'' Wherefore this Defendant prays that the 
'' Plaintiff's action be dismissed with Costs." 

The Plaintiff replied in the following terms : 

** As to the latter portion of the second 
*' Plea to the first part of the Plaintiff a 
'' Declaration, in which the Defendant says 
*' as follows : Thai the waters of the said 
" stream and river called Rivière Sèche are, 
'* by law, the common property of the bor* 
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*' devers of the scAd river , who have tfte 
*' right to enjoy the sameas they posa their 
*' said properties, and that Sicard^ or the 
former proprietors of his land, had no 
r»ght, by law, to erect or construct in the 
** b^d of the said river any dam or other work 
^^ which could divert the watdersof the said 
*^ river, the Piaiutiif saitli that the Defen- 
' duut is stopped at lav from availiDg himself 
'* of his plea above set out, for that the issue 
'* sought to be raised in aod by the same 
^' plea is an issue which has already been 
'* raised^ and upon which Judgment has been 
'' give%, by a competent legal tribunal and the 
*^ proper Tribunal^ to hear and decide' the said 
'' issue, to wit : the Executive Council, sittiog 
'' as a Land Court \ and further that the said 
'^ Judgment, so given as aforesaid, still re- 
" mains in full force and virtue, no appeal 
'* having been made of the said Judgment^ 
** is that the said judgment conclusive as 
*Mo the issue in and by the above plea 
*' sought to be raised, and that the only 
** appeal, allowed by law, is an appeal to Her 
•' Majesty in Privy Council. That until the 
*' paid Jixdgment is modified or reversed it is 
** good, valid and binding upon the Defen- 
*' ddnt,to all intents and purposes whatsoever. 
*' That the Defendant seeks, by his said 
^' plea to obtain a Judgment of the Supreme 
^* Court upon a matter which is in the nature 
*' of an appeal from the Executive Council, 
*' sitting as a Land Court, and which it is not 
** within its competence or jurisdiction to 
'' decide, unless the same matter be specially 
'^ referred to it by the Executive Council, 
*^ sitting as a Land Court, which the issue, 
'* sought to be raised by the above set out 
" Plea, was not. Wherefore the Defendant 
**ooght to be stopped from availing himself 
"ofthe said PJea and Judgment thereon should 
'* pass for the Plaintiff. 
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" And, for a further Replication to the 
said plea, above set out, the Plaintiff says 
that if, as is alleged by the Defendant : 
Sicard or the former proprietors of his land, 
had no rights^ by law, to erect or construct, 
in the bed of the said river, any dam or 
other work which could divert the waters of 
the said rivers; the Plaintiff had been 
maintained in. the enjoyment and use of the 
said dam or work and water of the said 
River by the Judgment of the Executive 
Council, sitting as a Land Court, in the 
Declaration set forth, and which Judgment 
is unappealed from and in full force. 

'^ And, as to that part of the second plea to 
the second part of the Declaration pleaded,ia 
which it is alleged : That the Executive 
Council, sifting as a Land Court, had no 
Jurisdiction in and over the matter set forth 
in the said Petition of the Plaintiff ^ka. ; the 
Plaintiff says that the Defendant is estopped, 
at law, from availing himself of his Plea 
above set out, for that it is, by law, vrithiu 
the competence of the Ezecutiye Council, 


I *' sitting as a Land Court, to decide for itsel^ 

*^ what matters are within its jurisdiction and 

'^ competence, and further that upon a deci- 

" sion being come to, or upon a matter being 

** entertained by the said Executive Council, 

^' sitting as a Land Court, the same Court 

'^ has good and lawful jurisdiction in and 

'' about such matter. That,in a suit before the 

'' said Court, and to which the Defendant and 

** the Plaintiff were parties, or of which the 

*' Defendant hnd notice, the Court exercised 

'' jurisdiction, in this matter, and confirmed 

'' the Plaintiff in the use and enjoyment of 

*' the said dam or other work and water, 

*' wherefore the Defendant is estopped from 

*' saying that the said Court had not juris- 

'^ diction in the matter, and fiA*ther that the 

*' Judgment of the said Court still remains in 

*^ full force and virtue, no appeal having been 

*' made from the eaid Judgment. That the 

'' same Judgment is coacliisive, as to the 

'* issue, in and by the plea last above set out 

*' sought to be raised, and that the only 

appeal allowed by law is to Her Majesty's 

Privy Council. 
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*' That, until the said judgment is modified 
or reversed, it is good, valid and binding 
upon the Defendant, to all intents and 
purposes whatsoever. That the Defendant 
seeks, by his said plea last before set outj 
to obtaiu a judgment of the Supreme Court 
upon a matter which is in the nature of an 
appeal from the Executive Council, sitting 
as a Land Court, which is not within the 
competence and jurisdiction of this Court to 
decide, unless the same be specially referred 
to it by the said Executive Council, sitting 
as a Land Court, which the issue so by the 
plea, last before set out raised, was not nor 
ought not to have been. 


" Wherefore the Defendant ought to be 
** estopped from availing himself of the said 
*' Plea, so last hereinbefore set out,and judg- 
'' ment thereon should pass for the Plaintiff. 

^^ And, as to the other pleas by the Defendant 
'* pleaded^ the Plaintiff takes issue and prays 
** the judgment of the Court with costs." 

The Defendant rejoined in these terms : 

''That he is not estopped, at law, fiom 
'' availing himself of the several pleas in the 
'^ said Replication set forth. 

" That this Honorable Court is, by the 
" law of Mauritius, a proper and the compe- 
" tent Court to hear and decide of the several 
'' issues raised by the said several pleas. 

** That the Plaintiff, having declared upon 
*' the alleged Decree of the Land Court,it was 
'' the right of the Defendant to plead thereto. 

" That the Decrees of the Executive Coun. 
^' cil, sitting as a Land Court, cannot behind* 
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*' ing on the Judges of the Supreme Court, 
'' in matters which are of the competency of 
'* the said Supreme Court, and cannot pre- 
•' elude the said Supreme Court from taking 
«« cognizance and deciding of the respective 
^' rights of suitors before their Court. 

** That, at all events^ the above action is 
** altogether different from the alleged suit 
'* alleged to have been decided by the said 
*' Court, and that the plea first mentioned 
''in the said Replication has never been raised, 
*' tried or decided before the said Land Court. 

" That the Decree of the Land Court, men- 
*' tioned in the said Replication, is not a final 
'^ Decree and tioes not decide finally on the 
" rights of the parties thereto. 

V' That the damages, claimed by the Plain- 
"tiff, are for certain grievances alleged to 
'*have been committed byDefendant,long befo- 
'* re the alleged Decree, which (supporting it 
" have any influence in the case, which is 
*' denied,) cannot have any rétroactif e effect 
'' according to the law of Mauritius. 
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'' That there has never been a suit before 
such land Court, between the Plaintiff 
and |he Defendant, as alleged in the said 
Replication. That this Defendant has never 
been called upon or allowed to be heard 
personally or by Counsel, before the said 
Court. But that, on the contrary^ every 
proceeding of the Land Court, in the matter 
of the Petitiop of 'D'Aubin Sicard, mentio- 
ned in the Plaintiff's Replication, has been 
had and taken with closed do6rs« '^ 


' On the argument, Douglas, of Counsel for 
the Plaintiff, contended that, even before the 
Defendant had purchased the portion of land, 
on the side of the stream called ** Rivière 
Sèche, '' and opposite to Plaintiff^s bank a 
.dani had been built by Plaintiff's predecessors, 
with the consent and, at all events, without 
any opposition on the part of the Defendant's 
vendor^ Desvaux de Marigny, for barring and 
diverting the whole of the water of the stream 
for the purpose of turning the wheel of a com 
mill. 

That the said dam went right across 
the said stream, resting, on one side, on 
Plaintiff's land, and on the other, in and upon 
the land of the Defendant; that the Defendant, 
having on several occasions attempted to alter 
the priginal state of the dam, on the side 
next to Defendant's land, the Plaintiff Sieard, 
on 21st July I860, petitioned the Executive 
Council, sitting a» a Land Court, for ** the 
grant of the full enjoyment of the watercour- 
«e in the Petition mentioned, and tliat he be 
maintained in the full enjoyment of the 
said dam, from which the water is running 
down to the Petitioner's corn mill. 

Upon refers no(> of Sicard's Petition, by the 
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Land Court to the Surveyor General, for re-* 
port, this officer deputed Duncan, the acting 
assistant Governement Surveyor, to report 
on the Plaintiff's Petition, which Report, un* 
der date the l4th September 1860, concludes 
thus : 

''I therefore consider the Petitioner's state*'- 
ments correct, and that there is no objection 
to his prayer being granted." To this report 
is annexed a rough sketch of the locus in quo^ 
shewing the extension of the dam from Plain- 
tiff's and Defendant's banks. The then Acting 
Surveyor General, Corby, concurred^ the 
Report of his deputy. 

A copy of Sioard's Petition was served on 
the Defendsnt who objected to the granting 
of Sicard's prayer, on several grounds. The 
Plan anneied by Lemerle to his objections 
shews the dam extending from bank to bank 
and resting upon his Lemerle* â land. 

The objections of Lemerle were, to a cer- 
tain extent, overruled by the Land Coure, 
whose Decree is, in a great iùeasure,*the echo 
of the Report of the then Acting Surveyor 
General, dated the 20th May 1861 : 


<( Upon the Motion of the Queen's Attor- 
ney, 

'' The Court orders that the Petitioner's 
prayer, in so far as the use and enjoy-^ 
ment of the water which had been appro* 
priated by him, by means of the dam, 
as mentioned in the said Petition, might in 
future be used by him, should be granted 
provisionally and until it might be required 
for purposes of more general utility, and 
subject always to the same ^rant being can* 
celled or in any trise altered by the Court 
as to the Court might hereafter seem to be 
necessary or expedient, upon any motion to 
be made to this Court, at the instance of 
any party interested^ and subject, particular- 
ly, to the conditions that the Canal, dam and 
run of the said mill remain as they were at 
the date of the said Petition, that is to say, 
that they bo neither deepened nor widened, 
as established by the text thereof." 
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This Decision of the Land Court might have 
been, not only altered but even cancelled by 
the Court, upon a motion of Lemerle to that 
Courts or an Appeal to Her Majesty in Her 
Privy Council might have been entered by the 
Defendant, if he were aggrieved thereby. But 
Lemerle, said Douglas, preferred taking the 
law into his hands and, in contempt of the 
judgment of the Land Court, he repeatedly 
caused the dam to be broken on the side next 
to his land, by a breadth or 2 or 8 feet, thus 
establishing an outlet for the water of the 
stream, thereby rendering the dam of Sicsrd 
utterly useless and depriving him of the pos- 

Isibility of working his corn mill for a long 
•pace of timoi to wit : for the apace of 18 
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Hionths, thereby eotailiog opon the Plaiotiff 
the loss to the amouut declared for and fully 
proved by the evideace adduced by the 
PiaiDtiff. 

The InjunctioQ of the Supreme Court wet 
with contempt from breach of its order. (8ee 
PisTOM*s Report. 1862 p. 12. Sicardvs. Lemet" 
/(•). The Magistrate's Judgment for the quiet 
possession and enjoyment, by Sicard, of the 
darn the Defendant refused to obey, (See 
Piston's Report. 1861. p. 207 Lemerle v. Su 
crarof.) Thu» has Plaintiff been driven to the 
introduction of this action for putting a atop 
to the farther perpetration of the evil com- 
plained of* 

6. B. Colin, of Counsel for the Defendant. 
The several breakings of the dam, by Defen* 
dant, were resorted to for the purpose of pre- 
venting the Plaintiff from acquiring an ease* 
inent on the land of Defendant. The breakings 
have been repea!;ed by reason of the obstinacy 
of Plaintiff in his repeated attempts at chan- 
ging the original state of the dam, which, at 
first, was nothing more than a j^tty project- 
ing into the river to within 2^ or Swfeet of De- 
fendant's land. 

The extension of the jetty beyond the center 
of the bed of the River might have been resisted 
by the Defendant ; bat not having an imme« 
diate want of the water wrongfully appropriât* 
cd by the Plaintiff, Lemerle merely objected 
to the conversion of the jetty into a dam 
resting on Defendant's land. 

His résistance to the acts and deeds of 
Plaintiff after judgment of the Land Court, 
was perfectly lawful and legal, the Land Court 
being without jurisdiction to deprive the bor- 
derer of a river or stream of his right, not to 
the ownership but to the use of the water of 
such river or stream ; and to impose, upon 
such borderer's land, an easement against the 
will of the owner of the land. That the Land 
Court had no such right clearly appears from 
the text of our Law, Art. 644 of the Civil 
Code, wherein it is enacted thai : 

'* Celui dont la propriété borde une ean 
** courante, autre que celle qui est déclarée 
'^ dépendance du domaine public par TArtfele 
*' 538 au titre de la diistinction dea biens, 
*^ peut s'en servir à son passage ponr Tirriga- 
'^tion de sea propriétés. " 

If it were said that the ownership of onr 
colonial waters ia in the, Crown, by virtue of 
the retrocession to King Louis of France, by 
the then French India Company,ofi he Island 
audits appurtenances; that the said owner- 
ship necessarily vested in the Crown of En- 
gland on the change of soverignty, in 1810, 
and that the Executive Council, sittiog as a 
Land Court, was fully competent to come to 
the decision now complained of, my answer, to 


that argument, would be as plain as satisfac- 
tory. 

The ensctmpnt of ihe Civil 'Code, (^rt 
644pj is posterior in date,lo. to the Ordinance 
of retrocession, by the French East India Com- 
pany to the King of France; 2oto the two Or- 
dinances of the King Lewis of France d.ited 
the 25th September ] 766. 

But if, on the one hand, the King of Prance, 
st the date of thosi» Ordinances, was absolute 
owner of our Colonial waters, on the other 
hand, his successor, on the French throne, 
divested the Crown of France of that ownerr 
ship by the enactment of Art. 64 i, (Civil 
Code) which hnd been published in thil 
Island when the latter was ceded to England. 
The Civil Code formed part and parcel of 
those laws of the Island which, by the Capitu- 
lation of 1810, the Enj;li!>h Crown under- 
took should continue in fall force and vigour^ 
the English Crown cannot therefore have 
succeeded to the rights of King Lewis of 
Prance, except «s abridged and c«»rtail«:*d by 
Art. 614 of the Civil Code. If so, the 
Executive Council, as a Land Court, has no 
power of disposing of the right of Defendant 
to the u-^e of 1|2 of the water of the Stream 
" Rivière Sèche '* without and against the 
will' of Defendants 

Be it so, it might be said, but then what be- 
comes of the Land Court, of what earthly 
use can it be ? Its jurisdiction, though con- 
siderably reduced, is still of very great impor- 
tance in regulating the use of the waters by 
and amongst borderers and in apportioning to 
them the quantum of water required by them 
respectively, according to the rules Uid down 
in the Ordinance» of the 25th September 
1766, which are in no wise afffcted by the 
contrary enactment of Art. 644 of the Civil 
Code, as to the ownership of the Colonial 
waters. ^ 

It has been urged that if the Judgment of 
of the Land Court were bad, it was the De* 
fendant's bounden duty to take the necessary 
steps to have it set aside, whether by motion 
to the Land Court, for a revision of its Deci- 
sion, or by an Appeal from the Decree to Her 
Majesty in Her Privy Council. That neither 
of these steps having been taken, the Judgment 
has therefore become final and must be up» 
holden by this Court. 

But such is not the rule of law, and ît is 
clearly laid down, in the following authorities, 
that the Judgment given by an ^incompetent 
Court, if given in evidence, in support of a 
demand before another Court, it ia incumbent 
upon this Court to inquire to the legality 
or illegality of the Decisiou put in, and in case 
of illegality of such judgment not to allow the 
same in evidence. 

(Art. 645. C. C. Sir. 1840. 1. 451—1838. 
.1.401—1839.1.815.) 
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On the merits, said the learned Counael, 
the damages alleged not having been proved, 
the Plaiatiff'a demand must be dismissed with 

costs. 

JUDGMENT. 

Looking at the attributes of the Land Court, 
as fixed by the legislation of the Island, it 
appears to us that all that was done by that 
Tribunal was within its competency. But 
assuming, for the sake of argument, that 
the Executive Council, sitting as a Land 
Court, had no jurisdiction to adjudicate, 
as it did, upon the subject matter of Sicard's 
Petition^ and to deprife the Defendant of his 

§*ght to the half of the water of the ** Rivière 
èche, ** by temporarily allowing the continu- 
ance of. the dam right across the river, from 
bank to bank, it clearly appears to the Court 
that, by the Colonial Law, the Defendant 
was, in no wise, warranted in the Use of the 
several means resorted to, by him for the 
protection of his alleged rights. He 
should have availed himself of the reme- 
dy presented to him by the Judgment 
of the Land Court. He should have moved the 
Land Court, in the very words of its judg- 
ment, that the temporary grant to Sicard be 
cancelled} or in anv wise so altered as to do 
away with the grievance complained of by 
Defendant. This would have rendiered unne- 
cessary the Injunction issued by this Court, 
and prevented the several jaw suits to which 
he has been subjected by his disregard of the 
legal remedies at hia command. 

The remedy setforth in the Judgment of the 
Land Court is still within the reach of Defea- 
daut. This Judgment limits, in no wise, the 
time within which any interested party is to 
make the motion for cancelling or altering the 
temporary grant to Sicard the Plaintiff. 

'But whether or not the Defendant is to make 
such motion, is a matter for the Defendant's 
sole consideration. 

Our attention is to be confined to the only 
questions left to the determination of the 
Court : 

lo. Whether Plaintiff has or has not sus- 
tained any damage from the acts and deeds 
of Defendant, aud 2o. What is the amount of 
the dam.age sustained, if any. 

That damage has been sustained by the 
Plaintiff is certain. But to what precise 
amount it is not so easy to determine. 

After a careful review of the evidence, on 
both sides, we think that an award of £ 400 
will meet the justice of the case. To this 
amount the Court therefore limits the damages 
claimed, with arrrest in execution not to 
exceed 3 years. Costs to the Plaintiff. 
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Supreme Court. 

Cours d'eau. — Barrage,— Riverains, — 
Tribunal Terrier, — Compétence et attri- 
butions DE CE TRIBUNAL, — ART. 644 DU C. C. 


Run oï water, — Dam, — Borderers op 

RIVERS AND CANALS, — LaND CoURT, —JURIS- 
DICTION AND POWERS OP THE LaND CoURT,— 

Art. 644. op the C. C. 

Number of Record : 7786 

GOBLET AND ANOE.— Plaintiffs 

versus 
WIDOW VIADER,— Défendant. 


Before, 

His Honor the Chief Judge and 

The Honorable N. G. Bestel 2d P. J. 


E. Leclbzio Sr.,— of Counsel for Plaintiffs» 
E. Laurent, — Plaintiffs' Attorney. 
G. B. Colin,— of Counsel for Defendant, 
E. Castellan,— Defendant's Attorney. 

23rrf December 1862. 


This is an action in damages, by the Plain- 
tiffs against the Defendant, for certain wrongs 
alleged to have been sustained by them, from 
her act and deed, as set forth in the Declara- 
tion, in the following words : 

*' Whereas the Plaintiffs, before and at the 
*' time of the prejudice and damage caused to 
*' tbem^ as hereinafter stated, had made large 
** sugar cane plantations on a landed proper» 
ty called Husard, admeasuring one hundred 
and fifty six acres and a quarter, owned by 
them (Plaintiff;^) in the District of Black 
Hiver ; and such said sugar cane plauta- 
^' tions were, before and up to the time 
of the prejudice and damage complain- 
ed of, well and easily irrigated by the 
'^ water coming from a lliver called Riviere 
" Belle He, passing across and through their 
*' said landed property, which said water the 
^' said Plaintiffs,as borderers of the said lliver, 
are entitled to, and had always, before and 
up to the time of the said prejudice and 
damage, peacefully used and enjoyed. 
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", Whereas, since on or about the month of 
" July 1861, you, the said Defendant, have 
^' unjustly and illegally,and without any right, 
" title or capacity, and to the great loss, pre* 
^^ judice and damage of the said Plaintiffs, 
'^ caused a dam to be constructed across the 
" said River called Riviere Belle He, on 
" the upper part thereof, to wit : on its 
'^ passage through your Sugar Estate, si* 
'^ tuate in the said District of Black 
^* Biver, and known under the name of 
^' Belle lie, in order to turn of and divert the 
water thereof, thereby unjuatly.and illegally 
enjoying, since the aforesaid month of July 
*' or thereabouts, and up to this day, almost 
" all the water ffowiug in the «aid Biver^ for 
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^* the irrigation of your sugar cane plantations 
^"^ and for the other use aud benefit of your 
*' said sugar Estate *' Belle lie.'' 
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** Whereas, since and by the existence of 
the aforesaid dam, the stream of .the said 
River called Rivière Belle He, being 
considerably lowered, part of the Plaintiffs' 
aforessaid plantations, to wit: about 40 
acres of sugar canes, planted by them 
on their said property called ^'Hasard, *' 
which is situated beneath your said Su- 
gar Estate called •' Belle He, *' being depri- 
ved of the water of the said River cal- 
If^d Rivière Belle Ile^ have perished or 
suffered considerably, to the great loss, 
prejudice and damage of the said Plaintiff?, 
to the amount of j81000. 


^' Therefore an action hath accrued to the 
''said Plaintiffs to have and demand from the 
'^ Court that the Defendant be condemned to 
" pay them the aforesaid principal sum of 
'* JÊ1000 damage, with interest thereon, and 
'' all costs of suit, and that the aforesaid dam 
" be broken down and destroyed, at your own 
'' expenses, within 24 hours from the Rule or 
*' Judgment to be given in this cause. " 

This Declaratien is traversed, in its inte- 
grality. The wrong alleged is denied, the da' 
mages claimed by reason thereof are said not 
to be due. 

At the trial^raany witnesses were heard, on 
both sides, in support of their respective alle- 
gatioijF^ and, on the argument, Leclkzio, of 
Counsel for the Plaintiiia, rested his whole 
case on the enactment of Article 644 of the 
Civil Code, the applicability of which, to the 
issue between parties,^ has been denied by G. 
B. Colin of Counsel for the Defendant. 
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*' Article 644. C. C. is thus worded : '' Celui 
dont la propriété borde une eau courante, 
autre que celle quiest déclarée dépendance du 
domaine public par l'Art 638, au titre de la 
distinction des biens, peut s'en servir, à son 
passage, pour Tirrigation de ses proprié- 
tés. — Celui dont cette eau traverse l'héritage 

peut même en user, dans l'intervalle qu'elle 
y parcourt, mais à la charge de la rendre, à 
la sortie de ses fonds, à son cours ordinaire. " 


Hence, was it argued, by Lecléaio, the 
Defendant, as a borderer of the River Belle 
//e, has an equal undoubted right, with Plain • 
tiffs, to the enjoyment of the waters of that 
River. But use must be carefully distinguish- 
ed from abuse; that the Defendant had a 
right to avail herself of the water in question, 
for the irrigation of her land and crop, is 
conceded ; but that she should absorb the 
whole of the water for such purpose is denied. 
The law and equity of the case require that 
each borderer should take, for his household 
and agricultural purposes, that quantity of 
water only which can be obtained without 


draining the River, taking care to leave, in 
the River, that quantum of water reasonably 
required, by the under borderers, for similar 
purposes,andto which they arelegallyand equi- 
tably entitled. The violation, in this case, of 
the rule laid down, by Defendant, had caused, 
to the Plaintiffs, the loss complained of, in 
compensation of which they now claim the 
pecuniary reparation prayed for in the Decla- 
ration. The evidence, in proof of the wrpug 
done, supplies the Court ^wth proof of the 
damage sustained. 

The answer of the Defendant is this: The 
Article of the Civil Code, upon which :Iie 
learned counsel rests his case,is altogether in- 
applicable to the issue before the Court. 

If the whole of our waters, in this Colony, 
contrarily to the law in France, England. &a., 
be Crown property, no one hns a right to the 
smallest share thereof, without a special grant 
from the Crown, and in the present case, no 
such grant has been made to any of the borde- 
rers. In support of that proposition, (viz;) the 
ownership of the colonial waters being in the 
Crown, reference was made to ihe retrocession, 
by the French East India Company, to Louis, 
the then king of France, whose rights, it is 
said» necessarily devolved on king George III, 
on the change of sovereignty in 1810. 

Reference was also made to the Ordinance 
of King Louis, of Prance, after the retroces- 
sion, to him,made of the Island, by the French 
East India Comany, of the 23th September 
1766, (Code do Tile de France. Delaleu, No. 
96, Vage 141.) establishing, in this Island, a 
Land Court, whose powers are embodied in 
the '*Titreir', under the head of 'Compétence 
du Tribunal Terrier, " the second Article of 
which Charter runs thus : 

" II appartiendra au Tribunal Terrier d'or. 
*^ donner de la saignée des Rivières, pour ïar- 
*' ro^a^e des terres, de la collocation des terres 
^' dans la distribution des eaux de ces rivières, 
'' de la quantité d'eau appartenant à chaque 
*' terre, de la manière de jouir de ces eaux, 
" des servitudes et placemens de travaux, pour 
*Ma conduite et le passage des eau^, et des 
'* demandes en réparations et entretien des 
'^ dits travaux et passages. 


'^ Art. 6 — Connaitront les Conseils Supé- 
^'rieurs des servitudes autres que les servitudes 
'* pour le passage et la conduite des eaux 
" d*arrosage, ** 

Another Ordinance of the same date, (Code 
de rile de France. Delaleu No. 2 Page 3.)on 
the general administration of this Island, was 
quoted in favor of the same proposition, whe- 
rein it is provided that : *' En ce qui concerne 
I lea saignemens des rivière8,ou la distribution 
'* des eaux, les règlemens ne pourront être 
'' faits que par les dits Gouverneurs et Inten* 
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•* dants, conjointement.'' Reference was aUo 
made to Ordinance No. 13 of 1832, wherebv 
it 18 euacted tbattbe Land Gourt^ established 
under the Ordinance o£25th Septembre 1766, 
by Art 8 of the Arrêté of the 3rd Germinal 
year 11, and the Prochimation of* the Slst 
March 1811, was abolished. (Article 1.) But it 
iê enacted by the &arae Ordinanc •, that : '• All 
*' Petitionaand disputed causes, which were of 
'* the competence of the Land Court, as also 
*' all matters purely administrative, shall be 
" brought before the Executive Council of 
** Government, which may send before the 
" ordinary Tribunals all disputes, within its 
*• competency, which it shall please to deter» 
*f mine. (Art 2.) 

The reason- assigned for the abolition of the 
Laud Court is thus stated iu the Preamble of 
the Ordinance : ** Whereas the circumstances 
•• which rendered it necessary to estabii:sh a 
" Land Court in the Colony, with its special 
'* attributions as reguUted by the Ordinance 
" of 25th. September 1766, and the Arrêté of 
•* the Frnnch Government of 3rd. Germinal 
•' year 11, no longer exist ; and whereas the 
'* matters which are of the competency of this 
*•' Court, are for the most part, as weli as all 
" those relating to the public Domain, purely 
•' cognizable by the administrative authority." 

Thus, and for the reasons assigned by the 
lawgiver,.have the powers formerly vested in 
the Land Court been transferred to the Execu- 
tive Council whiçhis the continuation of the ' 
Old Land Co'irt^ and as such having exclusive 
jurisdiction over the same subject mattrrs 
mentioned in the 2nd Article, Title II of Or- 
dinance of 25th September 1766 above 
quoted, which may be read as follows : '* II 
'* appartiendra au CoxL«eil £xécutif(siégeant en 
" tribunal Terrier) d'ordonner de la saignée 
''des rivières pour l'arrosage des terres &a.&a." 

If the ovinersbip of the Colonial water*, 
rivers or canals, be in the Crown,as asferted,it 
is evident that the abssnce of any grantton the 
part of the Crown, necessarily precludes the 
application of the Arlicle of the Civil Code 
quoted in favor of the Plaintiffs. But, for the 
reasons urged in the case of Sicard and Ze- 
merie, I deny the ownership of the Colonial ' 
waters being in the Crown. That ownership 
had ceased to exist,and the borderer is, by Art. 
644 of the Civil Code, entitled on making due 
application to the proper authority for the use 
of the share of the water bordering his land. 

Until the competent authority have deter- 
mined whether the water of the Belle He Ri- 
ver shall be distributed to the borderers of that 
Kiver, and apportioned the volume of water to 
which they may be respectively entitled, a 
complaint urged against Defendant for an 
abuse of her share in the water cannot be sus-^ 
tained. Abuse, in this instance, necessarily 
implies an encroachment upou the legal right 
or quantity of water to tlie exclusive enjoy- 
ment of whicln Plaintiffs are eniitled.£ut that 


quantity of water has never been determined 
by the competent authority. If so no en- 
croachment can be said to have been made- 
upon the right of Plaintiffs, and no damages- 
can be claimed and awarded as compensation 
except it be upon the violation of a legal 
right. Ih the absence of any such right, there 
can exist no wrong in law, and whithoitt legal 
wrong no damages can have been caused or 
sustained, and compensation cannot be and is 
not due. This is consistant with the establish- 
ed jumprudence of the Colony. (Bruzeald's 
Keports of 1842 to 1845) Volume 2. Page 84. 
Changeur vs. Grandsire and Jaubert, 

As far as the Court had been able to as- 
certain from the observations of Counsel and 
our own individual researches, what the state 
of the law is, with reference to tlie waters of 
Rivers and Canals in this Island, these waters 
appeared to have been originally the exclusive 
and private property of the King of France. 
Of course the right of the French King must 
have vested in the King of England, on the 
change of dominion in I8I0. 

How pr the right of the Sovereign was 
modified by the promulgation of the Civil Code 
in this Island, on 24th Vendémiaire An XIV, 
that is, on 16th October 1805. appears to be a 
question of difficulty, and counsel not having 
in this case directed their argument specially 
to this vital point, the Court was desirous that 
their attention, as well as that of His Majes- 
ty's'Procureur and Advocate General should be 
called to it, so that after full discussion the 
Court should be in a position to give a Judg- 
ment whieh might set at rest this long vexed 
question 

But on the trial of another water suit, (viz : 
Sicard vs^Lemer le) the question, reserved for 
argument in, this case, was gone into, and 
counsel in this case^ and on the conclusions 
of J. Colin, as Crown Counsel, stated that 
he had nothing to add to the arguments 
urged by Douglas and G. Colin in the case 
of Sicard and Lemerle, The Court now pro- 
ceeds to deliver its Judgment : 

JUDGMENT. 

Whatever the precise rights of property in 
water in this Colony may be, as in the present 
case, no share of water having been assigned by 
the only competent authority known in our 
Colonial law for that purpoae, it appears to us 
impossible to sustain the allegation of the 
wrong complained. A wrong, in*Iaw, is the 
deprivation of the enjoyment of a legal right. 
In the absence of any such legal right, such 
deprivation cannot possibly exist in law» 
In the absence of any legal wrong, no action 
can lie for compencation. 

' This action must therefore be and ia accor- 
dingly dismissed } as however this appears to 
be the first time the question, at least in its 
broader aspects, has been raised before the 
Courts no costs are given. 
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After the two important cases, just reported, 
of Sicard vs. Lemerle aod Goblet v$. Viader, 
we have thought it of some importance to our 
subscribers to insert in. this publication a 
judgment given by the Land Court, in 1860, 
in the case of Chauvin vs. Lepoigneur^ and 
which contains a full and complete review, by 
the Queen's Attorney before the Land Court 
of this Colony, of the powers and jurisdiction 
of this Tribunal. 


land Court, 


Compétence et attributions du Tribunal 
Terrier,— Cours d'bau. 


Powers and Jurisdiction of t&e Land 
Court, — Runs of Water. 

LEPOIGNEU R,— Plaintiff. 

versus 

CHAUVJN,— Defendant, 


Before, 
The Executive Council sitting as a Land 
Court and composed of : 

His Excellency W. Stbvrnson, — Governor, 
ïhe Honorable H. W. Breton,— Ofiacer in 

command of the troops. 
The Honorable P. Bedinofeld, — Colonial 

Secretary. 
The Honorable W. G. Dickson,— Procureur 

and Advocate General. 
See Vol, I. Pages 30 and lOS. 

[Extract from the «' Minutes of the Procee- 
dings of the Executive Council, sitting as a 
Land Court, at the Government House, on 
FridRythel7lh day of August I860.'' No. 7 
of I860.] 

Lepoigneur vs. Chauvin. 

The Queen's Attorney then gave the fol- 
lowing conclusions to the Court : 

In this case, Eiphèse Lepoigneur has pre- 
sented a Petition to the Executive Council, 
sitting as a Land Courts in which he alleges 
the followiog facts, viz : 

That he is owner of an immoveable pro- 
ty,sit'iate at *^ Petite Rivière t'' by him purcha- 
sed in the year 1847 of one Françoise Fanny 
Jacqnes. That, with the aaid property, the 
petitioner purchased, from his vendor, a share 
of water of the River '• Belle Eau," of 9 in. 
ches diameter. That, on taking possession of 
the said property, Petitioner found a canal^ 
whiph springs from the •• Belle Eau " Biver, 
crosses the properties of several other persons 
and leads the water on his said property .That, 
in the year 1808, Henry Chauvin the father, 
the proprietor of the neighbouring Estate 
*' Albion/* summoned Petitioner to cause the 
«aid Canal to be shut ; that Petitioner not 
liaviog coinplied ifith the pnn^nons, Chauvia 


I entered an action, before the Supreme Conrt, 
against Petitioner, who was, by the said 
Court, condemned to caluse the said Canal to 
be shut, and to pny Chauvin ^86,400, by way 
of damages, together with costs of suit. 

That, in execution of the above judgment. 
Chauvin caused the canal to be shut, thereby, 
totally depriving of water the Petitioner and 
the other parties deriving ^ater from the Ri« 
ver JBelle Eau by means of the said canal. 
That Chauvin has constructed works whereby 
the whole of the water of the river Belle Eau 
is diverted on to his property Albion. That, 
according to his title deeds, produced beiore 
the Supreme Court in the above mentioned 
action. Chauvin, as owner of the Albion 
estate, is only entitled to a quantity of water, 
from the river Belle Eau^ sufficient to turn a 
coton mill. That Chauvin, being also owner 
of a neighbouring estate, called Belle Vue, 
has caused works to be made upon the River 
Belle EaUt whereby a large quantity of the 
water of the River is sent on his said estate 
Belle Vue. 

The Petition concluded by a prayer that the 
Land Court would order the Government 
Surveyor to examine the said River Belle Eau 
(of which Petitioner stated himself to be a 
coborderer), aud to fit the quantity of water 
to which every coborderer is entitled. 

By a supplementary Petition, presented 
with a view of further explaining the subject 
of bis demand, Lepoigneur stated that his 
Estate has a right to a share of water from a 
canal bringing water from the Biver Belle 
Bau, to the estate Belle Vue, (being another 
and different canal from the canal referred to 
and described in his previous Petition,) but 
thit, by agreement under a sausseing^privê, 
dated the 20th November 1846, made between 
Miss Fanny Jacques, the then proprietress of 
Petitioners' Estate, and Mme Delaunay. the 
then proprietress of Belle Vue, Mme Delaû* 
nay abandoned to Miss Fanny Jacques 9 
inches of the water derived from the 
River, by the said canal of ' ^' Belle 
Vue, '* on condition that Miss Fanny 
Jacques, instead of taking, as theretofore, 
her water from the said canai, should take the 
9 inches abandoned to her from the River 
•• Selie Eau,*' the prise d'eau of the canal of 
Belle Vut being pro tanto diminished. The 
Petitioner, therefore, in his capacity of pro- 
prietor of 9 inches of water in question, prayed 
the Land Court to allow him to take, from 
the River Belle Eau, the 9 inches of water 
belonging to him, the water conveyed ou to 
the '^ Belts Vue'' Estate being pro tanto 
diminished, and, in his capacity of borderer 
of the river ^' Belle Eau,'' he further prayed 
for a grant of such share of water of the said 
River as shall be found reasonable with regard 
to the wants of his Estate. 

Upon reading the above two Petitions, the 
Land Court, by the usual interlocutory De- 
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crée, ordered that such Petitions be served 
upon Chaurin, who should be called upon, 
within 15 days after service, to seut in to the 
Begifttrar of the Land Court, any objections 
which he might have to the grantin^gof such 
Petitions, together with any evidence, by title 
deeds or orther^ise, which he might have to 
produce in support of his objections or of his 
own title. 

In compliance v^itb such Decree, Chauvin 
sent in his objections, which are to the folio- 
wiog effect : 

1st. — That the I>and Court has no juris- 
action on the matter. 

2ud. — That Lepoigneur has no loots standi 
before the Land Court, rn respect of the 
subject matter of his Petitions. That, in bis 
capacity of borderer of the lliver "Belle Eau, " 
he asks from the Land Court a concession of 
a share of Water ; whereas the Land Court has 
no power to ^rant such coDCPDsion. That, 
according to the Arrêté of the 23rd Messidor 
An XIII ( Code Decabn) the Land Court can 
only take cognisance of coutestations relative 
to the mode of enjoyment of waters legally 
distributed^ or in oiher words, that the Peti* 
tioner, in order to have a locus standi before 
the Court, ought to produce a title deed shew- 
ing that he has acquired a legal right, by 
previous distribution, to a shire of water. That, 
according to the above Arrêté^ the proper 
authority to make legal distribution of water 
ifr the Préfet Colonial, or the authority now 
exercising his functions, but that the Land 
Court has no jarisdiction in such matters. 

3rd.— -That Lepoigoeur's vendor sold to him 
a share of water to which »he had no right 
whatever, and that X\it Sous seirtg privé htt» 
Wi:en her and Mrs. Delaunay has become void, 
according to the terras thereof, for non* 
execution. 

4th.-^That Chauvin ought to be maintained 
in the undisturbed enjoyment of the waters 
now taken by him from the River, having 
acquired a right thereto, lat. by prescription, 
3dly under a grant of the Land Coart, dating 
BO far back as the year 1776, and made with 
the consent of all the lower borderers of the 
river Bells Eau, including the then owner of 
Lepoigneur's estate. 

In his reply to the above observations, 
Lapoigneur explained that he did not contest 
Chauvin's light to the quantity of water 
granted to him, under the grant of the Land 
Court of the year 1760, but that he contented 
that Chauvin ought now to be restricted, in 
conformity with the terms of such grant, to 
such quantity or water as would be necessary 
" for the turning of a cotton mill,'' such quan- 
tity to be determined by the competent offi' 


cer. 


The Court haviug taken into consideration 


the respective pretentions of the parties, aa 
supported by the documentary evidence pro* 
duced on eitherside, and having also taken 
into consideration the application of the 
parties that they shonid be hea^d by Counsel, 
was pleased to order that the parties be heard 
by Counsel upon the following points, viz : 

1st. — Whether the Executive Council, sit- 
ting as a Land Court, has jurisdiction over 
the subject matter of Lepoigneur's demand. 

2nd. — Assuming the Council to have such 
j-urisdiction, whether the claim of Lepoigneur, 
as one of the borderers of the river Belle Eau^ 
to have a share of the water of the said Ri* 
ver spportioned to him, is well foundedr 

3rd.— Assuming as above, whether Lepoi- 
gaeur hat any right to claim from Chauvin, as 
proprietor of the Belle Vae estate, any, and if 
any, what portion of the water of the fiver 
Belle Eau at present conveyed upon the said 
Estate by means of the canal Belle Vue. 

4th. — Whether Chauvin has a right to divert 
from the River BeZ/e £att a greater quantity 
of water than such amount as may be fixed by 
^ the Executive Council, regard being bad to 
^ the original concession of water to Chauvines 
predecessor, Seligny, under date the llth Ja- 
nuary 1776. 

The parties accordingly appeared by Coun- 
sel and the Court was pleased to direct that 
the first point, viz ; the question of jurisdic* 
tion, should be in the first instance argued. 
This was accordingly done, and the Court, iit 
directing the learned Counsel, on both sides, 
to proceed with their , arguments upon the 
merits, intimated that judgq^ent would be 
given, at a later period, upon the queationi 
submitted for the decision of the Court. 

Upon the question of jurisdiction it was 
contended, on behalf of Chauvin, that the 
Executive Council, sitting as a Land Court, 
has no jurisdiction over the' subject matter of 
Lepoigneur'a Petition,- upon the two following 
grounds : 

Ist. — That the powers and attributions of 
the Land Court, as at present constituted, are 
purely administrative. 

3nd. — That assuming any judicial powers 
to be inherent in the Land Court, such po» 
wars are limited to contestations affecting the 
'^ Jus Publicum^ " and do not extend to dis* 
putes or question» arising inter pattes^ where 
private rights merely are involved, such 
cases being within the exclusive jurisdiction 

of the ordinary Coilrts of law. 

* 

(It may be obser^d, in passing, that the 
above grounds of objection are diametrically 
the opposite of thos^ propounded by Chauvis 
in his objectiosa fil^^ against Lepoigneur a 
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PetitioD. Id these latter Chauvin ha« con- 
tended that the powers and attributes of the 
Land Coart are, at the present day, purely 
judicial.) , 

> 

In support of the above propositions it was 
«ought to establish an analogy between the law 
of France, and the Uw of his Colony. It was 
contended that the jurisdiction of the Land 
Court, in questions of water, is merely co- 
extensive with that of the Conseils de Préfec- 
ture in France, and that wherever the ordinary 
Tribunals, in France, would have jurisdiction, 
the Courts of Law, in this Colony, would 
equally have jurisdiction ; and various deci- 
sions of the Courts of law, in France, were 
cited and relied upon, with a view to determine 
the line of demarcation between the jurisdic- 
tion of the Land Court, and that of the 
ordinary Courts of Law. 

1 am of opinion that no such anology exist, 
as has been contented, consequently that 
the French Decisions, relied upon, are of no 
authority. 

The Tribunal Terrier, or Land Court, is a 
special Tribunal,of a limited )uri8diction,crea, 
ted exclusively for ihis Colony and Réunion* 
by Royal Ordinances which» subject to any 
modifications which may have been made by 
subsequent local Ordinances, clearly define 
its powers and attributes and its jurisdiction 
as distinguished from that of the ordinary 
Courts of Law. In none of these laws is any 
reference made to tko i*w of France, aad 
indeed the circumstances of these two islands, 
at the time the Tribunal Terrier was establis- 
hed, were so totally different from those of 
the mother country, that the laws of the 
latter would have been inapplicable to the pri- 
mitive condition of the former. In France, 
feudal system still prevailed ; there ** Sei 
gneurial " Courts still exercised a limited 
jurisdiction in questions of water ; the right of 
selling concessions of water of non navigable 
rivers was one of *' Seigneurial *' rights of the 
Lord through whose domaine auch waters flo- 
wed. In the Island,originalIy the property of a 
trading Company, and by them sold to the 
French Government, the fundal system had 
never existed, and " Seigneurial " right were 
unknown. 

This change of ownership took place in July 
1767, when these Island were formally taken 
possession of by Dukas and Poivre, on behalf 
of the French Crown. In anticipation of the 
transfer^ various Royal Ordinances had been 
passed, regulating the Government and admi- 
nistration of the two Islands. Amongst others, 
two Ordinances of the 25tb September 1766, 
(numbered respectively 3 and 96 of the Code 
DxLALBU, ) under which the Tribunal Terrier 
derives its constitution. 


nances, Title 2, Art. 2, the jurisdiction of the 
Tribunal Terrier, touching questions of water, 
is thus defined : 

*' II appartiendra au Tribunal Terrier d'or- 
*' donner de la saignée des rivières pour 
'' Parrosage des terres, de la collocation des 
*' terres dans la distribution des eaux de ces 
''rivières, de la quantité d^eau appartenant à 
*' chaque terre, de la manière de jouir de ces 
*' eaux, des servitudes et placements de travaux 
'' pour la conduite et le passage des eaux, et 
*' des demandes en réparations et entretien 
" des dits travaux et passages. 

And, in the former of these Ordinances, 
under the head : De la justice. Art 42, is the 
following provision : 

" Ne pourront les Conseils supérieurs con- 
** naître des clauses de concessions, réunions 
'* au domaine, distribution d*eaupour l'arrosa^ 
'* ffe des terres, des servitudes, des chemins, 
*' ponts, aqueducs,, chasse, pêche sur les côtes 
'' et dans les rivières ; la connaissance en ap- 
partiendra au Tribunal Terrier, dans lequel 
il s^ra procédé, dans la forme et de la ma-> 
nière marquée dans 1 Ordonnance de ce jour, 
^' qui fixe la composition de ce Tribunal.'* 

The Ordinance first above cited maybe 
said to define the administrative, and the Or« 
dinance last cited the judicial functions of the 
Tribunal Ttrrier. 

At the time of the French Revolution the 
Go?erument of this Island was entirely remo* 
delled by the Arrêté of the 13th Pluviôse An 
XI. Thereby, amongst other functionaries, a 
Préfet Colonial was instituted, and by Art. 14, 
which enumerates and defines his functions, 
it is provided as follows : 

" Le préfet Colonial est chargé, exdusive- 
*' ment, à l'Ile de France,de l'Administration 
'' Civile et de la haute Police de la Colonie, 
i ce qui comprend. • • la distribution d'eau. *' 
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to the utter of these two Ordi* 




It wonid appear, however, that, owing to 
the wording of a subsequent .^rrj^^ of 22 
Nivose An XIII^ relating to Canals, some 
doubts arose as*to the respective attributes of 
the " Préfet Colonial, '* and of the Tribunal 
Terrier, relative to qeestions of water, for an 
explanatory Arrêté of 23 Messidor An XIII 
was passed, whereby, after reciting : qu'une 
^' fausse interprétation de l'Arrêté du 22 Ni- 
'< vose dernier, relatif aux canaux de Tlle de 
" France, peut engager les habitants de cette 
** Colonie dans des actions dispendieuses et 
'inutiles près le Tribunal Terrier ;9iie les 
** distributions d*eau appartenant exclusive* 
*' ment au Préfet Colonial, d'après le texte de 
'^ l'Article 14 de l'Arrêté du Gouvernement 
'' du 18 Pluviôse An XI, le dit Tribunal doit 
'* connaître seulement des contestations néea 
'^ sur la manière de jouir des eaux légalement 
^l distribuées ; que l'Arrêté du 22 Nivose 
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** ayant été conçu dans ce senB, il est néceasai- 
'' rede donner quelques explications propres 
<* à fiser la eompétence respective des autori' 
"tés.etc.V 

It is provided that demands for concessions 
of water shall be made to the Préfet Colonial 
upon the authorizition of whom the deed of 
concession shall issue. (See Art. 2.) 

It appearsi therefore* that by the Arrêté of 
Pluviôse An Xly cited^ the Préfet Colonial 
became, as regsrds questions of water^ inves- 
ted with all the administrative powers of the 
Tribunal Ttrrier, who<e functions^ in such 
matters, thenceforth became exclusively judi- 
oial. It is importsnt to observe that the words 
are genelral : '' le dit Tribunal doit connaître 
*' seulement des contestations nées etc.^ " 
without distinguishing between contestations > 
involving the Jus Publicum, and those invol- 
ving purely the rights of private parties. 

Passing over the Proclamation of the Slst 
March 1811, which merely maintained the 
Tribunal TVrrter^upon the capture of this 
Inland, with some important modifications^ 
the only remaining law which affects the 
question of the present jurisdiction of the 
Land Court, is Ordinance 13 of 1833, whereby, 
after reciting : 

*^ Attendu que lea crroonstances qui ont 
'* nécessité la création" d'un Tribunal Terrier 
'^ dans la colonie, et son organisation particu- 
** lière, ainsi quil est réglé par l'Ordonnance 
" du 25 Septembre 1766,et l'Arrêté du Gou' 
** vernement français du 3 Germinal an XI, 
*' ne sont plus les mêmes, et que les affaires 
*' qui étaient de la eompétence de ce Tribanai 
^< sont, pour la plupart, comme toutes celles 
** qui concernent le domaine public, du ressort 
'' de Tautorité administrative. " 


' Article First abolishes the Tribunal Terrier, 
and Art. Second provides as follows : " Toutes 
** demandes et contestations qui étaient de la 
'* compétence du Tribunal Terrier, ainsi que 
'* les matières purement administratives, se- 
^' ront portées devant le Conseil Exécutif du 
'^ Gouvernement, qui pourra renvoyer, devant 
** les Tribiiuaux ordinaires, tontes contesta- 
tions qu'il ne lui conviendra pas de retenir/' 
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While therefore, prior to the passing of this 
Ordinance, and after the abolition of the office 
of Préfet Colonial, there might hav^ be^n a 
question whether there was any authority, in 
this Island, competent co exercise the admi* 
nistrative functions vested in the Préfet Polo* 
niai, to the exclusion of tha Tribunal Terrier, 
all doubt has been set at rest, by this Ordi- 
nance, which vests in the Executive Council, 
sitting as a Land Court, all the attributes, 
judicial or other, of the Tribunal Terrier, aa 
well as the administrative attributes formiBriy 
exercised by the Pr^tt Colonial 


It only remsins tonotice. Art. 6 of Ordi' 
nance 34 of 1852. under which it has b'^en 
contended that the Supreme Court, to the 
exclusion of the Land Court, has now juris- 
diction to adjudicate upon disputed rights to 
water. 

A persual of this Article is sufficient to 
shew that nothing therein, either expressly or 
by implication, ouats the Land Court of any 
portion of its jurisdiction, and that, if stret- 
ched to ita ntmoet extent, an extent to w^ich 
I am not prepared to g0| this Article would 
merely give couenrrent jurisdiction to the 
Supreme Court in such matters. 

I am therefore of opinion that the jurisdic- 
tion of the Executive Council, sitting as a 
Land Court, is co-extensive with that of the 
Tribunal Terrier^ as defined by the Koyal 
Ordinances of 1766, above quoted, such 
jurisdiction being both administrative and 
judicial. That the Land Court has power to 
hear and determine contestations relative to 
rights of water, not only where the " Jus 
Publicum " is involved, but also where the 
rights of private parties alone are at issue, 
provided such questions involve the interpre- 
tation of title deeds, or concessions, emanating 
from the administrative authority. But that, 
where such contestations arise upon contracts 
or title deeds, made inter partes, and not 
emanating from the administrative authority, 
the ordinary Courts of Law have exclusive 
jurisdiction. To illustrate the distinction I 
-would say that if the Land Court were to 
grant a concession of water to A. B , and 
contestations were subsequently to arise, 
between him and a co riverain, in which the 
nature and extent of this grant, or the mode 
of enjoyment thereof would be at issue, such 
a contestation would be of the exclusive 
competency of the Laud Court. But if A. B., 
after having obtained a concession of water, 
were to sell by contract, to C. D., a portion of 
the water so granted, and subsequently con- 
testations were to arise between A. B. and C. 
D., involving the right of C. D. to water» 
under such contract of sale, in auch case the 
ordinary Courts of Law would have exclusive 
jurisdiction. 

A fortiori^ I would say that if A, being in 
the de facto enjoyment of water, which had 
never legally been distributed or granted to 
him by the Land Court, were to sell a share 
of such water to B., and contestations were 
subsequently to arise between A. and B*» 
involving the ri^htof B. to the water so sold 
to him, in auch case also the ordinary Courts 
of Law would have exclusive jurisdiction, 

Applying the above testa to the subject 
matter of Lepoigneur*a Petition we fiqd as 
follows Lepoigneur aaks two things ; 

1st.— To have a share pf water of the River 
*^ Belle Eau " allotted to him^ in lus capacity 
of borderar of that Rivert 
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2ndly. That effect should . be given to the 
provisions of an agreement. entered into be- 
tween Fanny Jacques the, former owner of 
this Estate, and Mad. Delaunay the former 
awner of Chauvins* Bstate« " Belle, Vue" 
\yhereby the latter aban4QV^d.^o the former 
9 inches of the water which, «hedoived from 
the River " Belle Eau " by means of a canal 
called the '' Belle Vue Canal." 

.This Canal appears, from .the plans and 
title deeds produced before the Court, to have 
been inexistence for many years^ hut there is 
no proof of its haying been constructed, in 
the first instance, with the sanction of the 
proper administrative authority ; on the con- 
trary it would seem to be admitted, on both 
sides, that the Canal was, in its origin, an 
unauthorized saignée^ made in the River 
'^ Belle EaUy^ by the proprietois of the 
•" Belle VuCy^ Estate, the water derive there- 
from being shared between that Estate and 
various other properties traversed thereby, 
amongst which is the property now owned 
by Lepoigueur. 

Lepoigneur asks this Court to give effect 
to the above agreement, whereby Mad. De- 
launay abandoned to Miss Fanny Jacques 
nine inches of water of the canal "Belle Vue,'* 
the condition of such abandonment being that 
Miss Fanny Jacques should, for the future, 
cease to take any part of the water of the 
Canal Belle Vue and should take her nine 
inches of water from the River itself, the prise 
of the Canal being reduced to 9 inches. It is 
possible that such an agreement, if carried 
into effect, might in no way prejudice the 
rights of the other borderers of this Rivsr. 
But is this an agreement to which this Court 
can give effect ? Is it not an agreement to 
whiai, as regards the rights of third parties 
this Court woidd entirely ignore ? Admitting 
that a borderer of a River may, without the- 
sanction of the Land Court, make a^ saignée 
of the River, for the benefit of his property, 
and that he may continue to derive water 
from the River thereby, without restriction 
so long as his ccv'borderers do not object, it is 
nevertheless clear law that the moment his 
co^bordei^s do object, and that. they, or any 
of them, claim the intervention of thb Land 
Court, for the purpose of making an equitable 
distribution amongst them of the water of 
the River, the borderer must submit to have 
his share of water reduced to such extent as 
the Land Court xnaiy consider equitable, re^ , 
gard being ha<} to the wants of the other bor^ 
derers, 

- 

No period of use, however lengthened, 
could confer a prescription right to the water 
taken by such a saignée, not wvli the border- 
er, by any forâi èf agreement, alienate to a 
third party, in a imainer binding' upon other 
faordarers ojr upon fhe publie, any portion of I 


the water so taken. Assuming tlv^refore that, 
under any circumstances, this Clîourt could 
have jurisdiction to give effect to such an 
agreement, (a question which It is unneces- 
sary at present to decide,) it is quite' clear 
that the Court would have no jurisdiction to 
do so, when, as in the present case, the par- 
ties are to issue upon the preliminary quet- 
tion, whether such an agreement is now exist- 
ing, and binding between them. The only 
tribunal competent to decide this question is 
the Supreme Court and not the Land Court. 

For these reasons, I am of opinion that 
this Court has jurisdiction to entertain the 
first of Lepoigneurs' above demands, vi^; 
the grant of a share of water to him, from 
the River Belle Eau, in his capacity of bor- 
derer of such River. 

But that this Court cannot entertain the 
second of his demands, viz: that this Coure 
should give effect to the provisions of the 
agreement above mentioned under which he 
claims nine inches of water of the said River, 
for the benefit of his Estate, such quantity to 
be taken in deduction of the quantity of water 
now enjoyed by the Belle Vue Estate. 

« 

This disposes the questions raised by the 
Ist and 3rd of the points for argument. 

Upon the fourth point it was contended, 
on behalf of Chauvin, that he, as proprietor 
of the 'f Albion " Estate, has a right to the 
enjoyment of the waters of the River '^ Belle 
Eau, " for the benefit of that Estate, beyond 
the limits of his original grant, and to the 
frill extent of the capacity and contents of his 
present prise d^eau. 

He rests his case upon the following state 
of facts, which are undisputed . 

On the 8th September 1T75, Seligny (im- 
der whom Chauvin derives title) petitioned 
the Tribunal Terrier, setting forth that, in 
times of draught, he had no sufficient water, 
from the spring upon his property, to turn his 
water mill, and that below the land belonging 
to Frichot, and after and below the Establish- 
ment of '* Launay, " the River ** Belle Eau " 
was so much confined Rencaissée J that imtil 
the River lost itself in the Marre called ** Pe- 
tite Miviere, " the waters thereof were of no 
use to any one ; that besides this, below tKe 
spot where he proposed to take hi» prise (Peau, 
there was but one portion of land with a high 
bank, ('terrain escarpé^) belonging to " Iiau- 
nay," the remaining lands, to right and left of 
the river being of him Seligny .-^He there- 
fore prayed for permission to make the neces- 
sarv works for the conduct of the water to his 
mill. This Petition was referred to the Pro- 
cureur du Bai du Tribunal Terrier, who re- 
ported &v(nrably thereon, in the interest of 
the Colony^ stating that no body could bç 
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prejudiced thereby except Madame Launay. 
Thereupon the Tribunal Terrier, by Judg- 
ment under àat€ 11th January 1776, upon 
reading the aboyp Petition, the Report of the 
Procureur du Roi, arid also a letter written 
by Madame Launay, whereby she consented 
to the prise d'eau being made below her 
*' établissement,^* permitted and authorized Se- 
ligny to bleed the River " Belle Eau, " and 
to take therefrom the water neccîssary for the 
service of his cotton mill, in conformity w^ith 
the plan therein referred to. 

This plan is produced by Chauvin, and it 
appears that, in point of fact, at that time, no 
body except Launay could have objected to 
the demand of Seligny, as, with the exception 
of Launays* property, the whole of the Land, 
fn)m above the spot where the pi'oposed prise 
d'eau was to be constructed, belonged, on both 
sides of the river, to Seligny. It is an admitted 
fact that the proposed prise d^eau was there- 
upon constructed, and has continued in ex- 
istence up to the present time. 

It does not appear clearly, from the title 
deeds produced, nor have I been able to as- 
certain whether the land, now the property 
of Lcpoigneur, was at the date of the above 
grant of water, the property of Launay, or 
whether it formed a portion of Seligny's pro- 
perty. For the purposes of this case it is im- 
material to solve this doubt, it having no in- 
fluence one way or the other upon the matter 
at issue. 

These being the facts of the case. Chauvin 
lays claims to the unrestricted enjoyment of 
any quantity of water, which can bo taken 
from the Biver " Belle Eau *' by the above 
prise d'eau ; he claims it upon two-fold 
grounds. 

1st — ^By the above grant coupled with pres- 
criptive user. 

2nd— By the above grant coupled with es- 
toppel. 

hA regards the first ground, he contends 
that Seligny, having in 1776 obtained a grant 
of water undefined itt quantity, being, in 
terms, such quantity as may be necessary for 
the exigencies of a cotton mill, and the cmc- 
cessive owners of the Albion Estate having, 
from that time to the present, taken water 
from the river without reference to the exigen- 
ces of such mill, and in quantity merely Kmi- 
ted by the capacity an4 content of the canal 
conveying the ivater, be. Chauvin, as owner 
of this Estate, has now acqitired a prescripti- 
ve right to all the water which the Canal can 
contain, and that consequently he is not res- 
tricted to such quantity of water as, by the 
terms of the Judgment of the Tribuiial Ter- 
rier above cited, Seligny was authorized to 
take. 
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In support of such prescriptive right, Chau- 
vin has (îited Articles 641 and 642 of the Ci- 
vil Code. It will however be observed that 
these Articles apply, iii terms, to springs of 
water, which are, jn*imâ fade, ther private 
property of the owner of the soil in which they 
derive their sources. 

Assuming however that these Articles may 
be extended to River or Streams, (eaux cou- 
rantes) it is now a settled principle of juris- 
prudence that the ouvrages apparents^ to be 
made by the party setting up the perspec- 
tive rights, should have been made, not on 
his own land, but upon the land of the party 
against whom he sets up the prescription. 

Court of Cassation, 8th February 1858. 

Devilleneuve, 1858 V. 1. Page 193. 

Court of Colmar, 26th November 1857,* 
Ibid. V. 2. Page 343. 

Court of Paris, 15th May 1858, V. 2. page 
477. 

In the last of which cases the Court lays 
down the following rules, as governing the 
question of prescription : 
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" Considérant que le principe fondamental 
de la prescription est la possession de la 
chose d' autrui, que cette possession doit être 
continue et non interrompue, paisible, pu- 
blique, à titre de propriétaire, c'est-à-dire 
que, par son objet et ses efiets, elle doit être 
un constant appel à la vigilance du proprié- 
taire, et si elle se prolonge pendant un 
temps, dont la durée se mesure â la bonne ou 
mauvaise foi du possesseur, forme une in- 
vincible présomption que le propriétaire a 
délaissé le bien qui lui appartenait. 
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^ Que l'usage de l'eau amenée par la pente 
" du sol ne peut avoir ce caractère. Qu'une 
telle possession, en e£fet, n'embrassant que 
la partie des eaux dont le fond supérieur 
n'a pas besoin, peut autant moins contre- 
*' dire le droit de propriété et se transformer 
" en cette appropriation exclusive qui consti- 
** tue la prescription, que le propriétaire su- 
*^ périeur n'a ni intérêt ni qualité pour con- 
'* tester l'usage des eaux, quand par leurs 
*' cours naturel, elles atteignent le fonds in- 
** féiieur; qu'il s'en suit que l'existence d'ou- 
*' vrage propres à fisusiliter la jouissance du 
^* propriétaire inférieur, n^en change la nature 
" qu'autant qu'elle affecte le fonds supérieur, 
^' et qu'autrement elle ne cesse pas d'être pré- 
" caire. 
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" Considérant troisièmement que les .Ar- 
ticles 686 et suiv. du Code Nap., confir- 
ment cette doctrine ; qu'il en résulte que la 
prescription des servitudes qui peuvent s'ac^ 
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\^ quérir par la possession a pour condition 
'^ nécessaire une entreprise directe sur les 
*' terrains d'autnri, etc. 

In the present case it is not pretended that 
any works^ ouvrages apparents, have been 
constructed elsewheie than on Chauvines own 
land, consequently assuming the above cited 
Articles of the Civil Code to apply to Rivers 
and Streams, (eaux courantes J there are 
Tip works in existence which could lay the 
foundation to a prescription right. 

But if it were necessary for the decision of 
this case, which it is not, it might be shewn, 
by numerous decisions and by the opinion of 
every author who has written upon the sub- 
ject, that Articles 641 and 642 of the CivU 
Code do not apply to eauz courantes. Under 
any circumstances, it is clear law that no 

!)rescription can be set up against a Riverain 
bunded upon merc^ user of his rights to water, 
such right being purely fsuîultative. 

See Prudkon — Traité du Domaine Pu- 
hHcy vol. 5, page 338 and 1435. Daviel, 
I>e8 cours d^eau, vol. S, page 182 and 588 
Zachari.«, by Massé et Vergé, vol. 2 page 
165, No. 11 and the cases and authorities 
there cited. 

I am therefore of opinion that the claim of 
Chauvin, founded upon grant and prescrip- 
tion, falk to the ground. The only remain- 
ing point to be noticed in Chauvins' claim is 
founded upon grant and estoppel. Chauvin 
says that the grant of water, having been 
made with *the consent of all the Kiverains 
and Lepoigneur being now in the rights of 
one of such Riverains,he is estoppedfrom object- 
ing to Chauvin's taking, without limitation or 
restriction, the waters of the Eiver by his 
Canal at Albion Estate. Now, assuming 
the existence of estoppel, which is question- 
able, it would merely amount to this, that 
lepoigneur would now be estopped from 
objecting to the exercise by Chauvin of his 
right to water, under ana to the extent of 
the terms of the original grant ; but it being 
admitted by Chauvin, that he now takes 
water in excess of the terms of the grants the 
assent to the grant could not operate as an 
estoppel to an application, by Lepoigneur to 
limit Chauvin to the quantity of water to 
which he is entitled under such grant. It 
therefore appearing that Chauvin applied the 
water from his prise d'eau, not only to the 
purpose for which it was granted viz : the 
turning of a water mill, but sdso to purposes of 
irrigation. 

1 am of opinion that Lepoipieur, as a 
B-iverain, has the right to ask, and that this 
(^ourt should order, that the Surveyor Gene- 
ral do examine and report what quantity of 
water is necessary to Chauvin for the pur- 


pose of tuminç the existing water mill at 
his Estate Albion (it being agreed between 
parties that the existing mill would require' 
the same quantity of water as that mentioned 
in the grant,) and that Chauvin be for th« 
future, restricted to such qiuintity of 'water, 
b^ placing at the mouth of his canal a stone 
pierced with the requisite aperture, or by such 
other means as the Surveyor Greneral may 
recommend. 

This disposes of the fourth of the points 
for argument The only remaining point, 
viz: the question whether the claim of I^e- 
poigneur, as one of the borderers, to have a 
share of water allotted to him, by this Court, 
(assuming the Court to have jurisdiction so 
to do) appears not to be disputed by Chauvin; 
as an al»tract proposition he only objects to 
the grant being nuule in any way which mO'V 
diminish the quantity of w^ter now taken 
by him from the river, so long as his present 
supply of water be not diminished. Chauvin ; 
does not appear to contest Lepoigneur's right 
as a borderer to have a share of water allotted 
to him. 

• 

But there is a question of considerable . im- 
portance which arises incidently of this point. 
It appears that, from the situation of Lepoi- 
gneur s land, bordering <m . the Hiver, it is 
not possible for him to t%ke any shue of wa- 
ter which may be allotted to him, directly from 
the River on to his land ; he has therf^fore 
asked this Court to authorize him to t^ke 
such share of water through the land of Chau- 
vin, at ** Belle Vue " by means of the canal 
*' Belle Vue," alleging that he has now an 
acquired and vested right of servitude upon 
the land of" BeUe Vue^^ for the passage of 
water on to his land, by means of the said 
Canal. Now I apprehend that however well 
disposed this Court may be to grant to Le- 
poigneur a share of water from this River, 
the Court will not feel disposed to decide the 
important question of servitude then raised, 
by Lepoigneur. 

Assuming that the Court has jurisdiction 
to decide this question, I am of opinion that 
it would be preferable, before making any de- 
finitive order, upon this matter, to refer this 
question, as to the existence of this servitude 
mr the decision of the Supreme Court, under 
the provisions of Article 2 of Ordinance No. 
18 of 1832. 

JUDGMENT. 

4 

In Re. — Lepoigneur v. Chauvin, 

The Board, concurring generally in the 
conclusions of the Queen's attorney, decrees 
as follows : 

On the preliminary objection raised by M. 
H. Chauvin père, finds that the Board has 
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aotjuDBdîetion to «ntertaîn that partof Lef- 
poigoear's Petition, in which he prays the 
Board to allow him • to take, from the £iver 
^^ BeUe JScztt^'nine inches of water, alleged 
to belong to him, in virtoe of a certain agree* 
ment between the former propiiettess of Mr. 
ChauTiii's Estate. 

Quoad ulk-a.-^^Repéh Mr. Chauvines plea 
that thie board has no jurisdiction in the matter 
of the 2 Petitions of Mr. Lepoigneur. 

On the mexits, finds that the quantity: of 
water, .to be taken by Mr. Chauvin, ought to 
be fixed according to .Ae terms of the original 
concession by llie Land Court, in favour g( 
Seligny, dated 11th January 1776, and, in 
respect that both the parties beibre the Board 
consent that such quantity of water be mea^ 
sured as the quantity which will suffice to tnm 
the water wheel of the sugar mill at' present 
on Mr. Chauvin Estate oi^^ Albion ^* in place 
of the wheel of a cotton mill as by the terms 
of» the grant aforesaid, re&is to the Govan* 
meat Survevor to report on the quantity of 
water requisite for the said purpose of such 
sugar mill, and on the proper means of mea- 
suring on âuch quantity fixon the Siver '.' BeU 
UEaur' 

• Further flnda that Mr. Lepoigneur should 
be allowed a supply of water {prise d^eaiê) 


proportionate to thé wants of his Estate, the 
quantity to be reported on by the Grovem- 
ment Surveyor, to whom reference is niade tor 
the purpose of reporting thereon. 

Further finds that such water, for Mr. I>^- 
p6igneur*8 Estate, may be taken from part of 
the River wherô it passes through the Estate 
of " Belle Vue, " belonging to Mr. Chauviti, 
and may be conveyed to the property of jVîr. 
Lepoigneur through Mr Chauvin's grounds, 
provided Mr. Lepoigneur can establish ari<r?it 
of servitude or otherwise at such passage 
thereof ; and, in respect that the Board does 
not think proper to decide on the said ques- 
tion of right 'of passage, the Board does hereby 
refer the matter to the Supreme Court for the 
purpose of determining whether Mr, lepoi- 
gneur, by himself for his predecessors, has ac» 
quired-a right of leading water from the Ki- 
ver " Belh Eau " to their Estate in *' Petite 
Iltvihrt, ** thtough or over, the lands of "-B^/Ze 
Vue " belonging to Mr. Henri Chauvifr Père, 

' True Extract. 
(Signed) Charles Edmi^nds Banks. 
Secretary to the Counqil and 
Registrar of the Land Court 
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